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STATUTES,   ETC.,  CITED. 


ACTS  EELATING  TO  CIVIL  PRACTICE 
CONTAINED  IN  THE  SESSION  LAWS  OF  1884. 


ACKNOWLEDGMENTS.  See 
"Sdbrooates." 

ADVERTISEMENTS,  LEGAL. 
See  •*  State  Papeb." 

AFFIDAVITS.  See  "Subro- 
gates." 

ALBANY.  Charter  of,  amended, 
and  ofSce  of  constable  abol- 
ished.  Chap.  122. 

^See  "Justice's  Court  op  the 

City  op  Albany." 

ASSIGNMENTS  FOR  BENE- 
FIT OF  CREDITORS.  Pref- 
erence and  payment  of  wages 
or  salaries  owing  employees 
of  assignor.    Chap.  828. 

BOARD  OF  CLAIMS.  To  hear, 
audit,  and  determine  certain 
private  claims  against  the 
State  of  New  York ;  ap- 
peal from  its  determination. 
Chap.  85. 

BOARD  OF  SUPERVISORS.  See 
"Evidence." 

CORPORATIONS.  Certain  socie- 
ties and  clubs  authorized  to 
mortgage  their  real  estate. 
Chap.  68. 

COURT  OF  APPEALS.  See 
"  Stenographer." 

CREDITORS.  See  "Assignments 
poR  Bbnepit  op  Creditors." 

DISTRICT  ATTORNEYS.  Cer- 
tain, to  give  bonds  for  faithful 
accounting,  etc.,  of  all  moneys 
that  may  come  into  their  hands 
in  the  execution  of  the  duties 
of  their  office.     Chap.  8B7. 

EMPLOYEES.  Sec  "Assignments 
POR  Benepit  op  Creditors." 


EVIDENCE.  Printed  volume  of 
proceedings  of  board  of  super- 
visors when  to  constitute  book 
of  records  of  the  board.  Chap. 
827. 

Sec  "Sheripp." 

EXECUTION.  Exemption  from 
execution  and  process  of  bene- 
ficiary fund  paid  to  widow  of 
deceased  member  of  certain 
mutual  insurance  companies. 
Chap.  116. 

FEES.  See  "Justice  op  the 
Peace." 

IMPRISONMENT.  See  "Judg- 
ment Debtors." 

INSOLVENT  ASSIGNMENTS. 
See  "Assignments  por  Bene- 
pit op  Creditors." 

JUDGMENT  DEBTORS.  Act  to 
enable  taxpayers  to  make  ap- 
plication for  discharge  of, 
from  imprisonment.  Chap. 
228. 
See  "Execution." 

JUSTICE  OF  THE  PEACE.  Fees 
of,  in  criminal  cases.  Chap. 
188. 

JUSTICE^S  COURT  OF  THE 
CITY  OF  ALBANY.  Name 
of,  changed  to  "  City  Court  of 
Albany;"  its  jurisdiction  in- 
creased; and  the  manner  of 
the  appointment  of  clerk,  mar- 
shals and  attendants  thereof, 
prescribed.     Chap.  122. 

MARRIED  WOMEN.  Rights  and 
liabilities  of.     Chap.  881. 

MORTGAGES.  Act  to  authorize 
the  discharge  of  mortgages  of 
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record  in  certain  cases,  amend- 
ed.   Chap.  836. 

See  "  CORPOBATIONS." 

NOTARY  PUBLIC.  Jurisdiction 
of,  extended.     Chap.  270. 

OATHS.       See     **  Sukbogates." 

PUBLICATION.  See  *»  State 
Paper." 

REAL  ESTATE.  See  **  Uses  and 
Tbusts  ;"    **  Sheriff.  " 

SALES.  Contracts  for  the  con- 
ditional sale  of  personal  prop- 
erty on  credit  to  be  filed,  etc. 
Chap.  815. 

SHERIFFS.  Certificate  of  sale 
of  real  property  to  be  prima 
facie  evidcDce  of  the  execu> 
lion,  etc.,  in  certain  cases. 
Chap.  197. 

SOCIETIES.  See  "Corpora- 
tions." 

STATE  PAPER.  Abolished  and 
provision  made  for  the  publi- 
cation of  legal  and  other  no- 
tices and  advertisements. 
Chap.  133. 

STENOGRAPHER.  **  An  act  to 
provide  for  the  performance 
of  service  in  the  Supreme 
Court  and  Court  of  Appeals 


by  stenographers,"  amended. 
Chap.  888. 

SUPERVISORS.  See  *'  Evi- 
dence." 

SUPREME  COURT.  **  An  act  to 
provide  for  the  organizing 
in  the  Supreme  Court  of  five 
general  terms  thereof,"  etc., 
amended.  Chap.  811. 
— See  '*  Stenographer." 

SURROGATES.  Empowered  to 
administer  oaths,  and  take 
affidavits  and  acknowledg- 
ments; those  heretofore  taken 
by  them  legalized.  Chap. 
809. 
—Examination  of  the  accounts 
of  the  Surrogate's  Court,  and 
the  transfer  of  certain  moneys 
and  securities  to  the  county 
treasurers  provided  for.  Chap. 
350. 

USES  AND  TRUSTS.  An  act  to 
amend  chapter  276  of  the  Laws 
of  1882  entitled  **An  act  to 
amend  section  78  of  part  sec- 
ond, chapter  one,  title  2, 
article  second  of  the  Revised 
Statutes,  being  in  relation  to 
uses  and  trusts."  Chap. 
26. 
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SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDITRE 
AMENDED  BY  SESSION  LAWS  OF  1884. 

Section  Amended  by  Chap. 

93  Attendants  npon  courts  in  Now  York  City.  898 

258  Stenographers  for  district  other  than  the  first  and  second.    104 
438  Service  of  summons  by  publication.  899 

521  Service  of  copy  of  answer  by  defendant  on  co-defendant.      400 
629  New  undertaking  may  be  required  on  motion  to  vacate  in- 
junction. 401 
779  Proceedings  stayed  by  non-payment  of  costs;  collection 

thexeof.  181 

791,  subd.  5.    Preferred  causes.  402 

873  Order  for  examination  beforo  trial,  or  before  action  brought  899 
1002  Motion  for  new  trial,  when  and  where  made.  408 

1007  Notes  of  stenographer  treated  as  minutes  of  judge.  277 

1068  Special  jury  where  clerk  or  commissioner  of  jurors  is  inter- 
ested. 460 
1586  Bond  of  guardian  ad  litem  in  action  for  partition.                  404 
1953  Damaicct)  1m>w  recovered.  899 
2284  Application  for  removal  in  summary  proceedings  to  whom 

made.  405 

2481  Certain  corporations  excepted  from  title  xi.  of  chapter 

xviL  400 

2434  What  judge  may  entertain  supplementary  proceedings.  407 

2606  Accounting  by  executor,  etc.,  Of  deceased  executor.  899 

2818  Appointment  of  successor  to  testamentary  trustee.  408 

8210  Order  of  arrest ;   warrant  of  attachment  ;  requisition  to 

replevy.  409 

8807,  subd.  2.  SberlfiTs  fees  on  levying  warrant  of  attachment  or 

executing  requisition  to  replevy.  462 


STATUTES,  ETC.,  CITED.  xxxvii 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE. 
Construed  ob  Citsd  m  the  opiniohs  cohtainsd  in  tbb 

FOLLOWINO    BePOBTS,    ISSUED  DUBINa  THE  PeBIOD    CoVEBED 

BY  TBI8  Volume  :  N.  Y.  Reports,  Vol.  94 ;  Hnn's  Re- 
ports, Vol.  31 ;  Abbott's  New  Cases,  Vol.  13 ;  Howard's  Pr. 
Reports,  Vol.  66 ;  N.  T.  Superior  Court  Reports,  Vol.  49 ; 
Daly's  Common  Pleas  Reports,  Vol.  10 ;  N.  Y.  Civil  Proce- 
dure Reports,  Vol.  6. 

4  Hollenbeck  «.  Donnell U  N.  T.  84t. 

14  Nathans  «.  Hope 5  N.  Y.  Cir.  Pro.  401. 

55  Metropolttaa  Concert  Garden  v.  Abbey.  5  N.  Y.  Civ.  Pro.  26. 

65  Merchant  e.  Sessions, 6  N.  Y.  Cir.  Pro.  24. 

66  Newberg  e.  Schwab 5  N.  Y.  Civ.  Pro.  19. 

66  Coster  e.  Qreenpoiat  Perry  Co 6  N.  Y.  €iv.  Pro.  146. 

66  Naylor  «.  Lane. 5  N.  Y.  Civ.  Pro.  149. 

66  Carleton  e.  Carleton 6  N.  Y.  Civ.  Pro.  153. 

66  Liuderman  •.  Foot 5  N.  Y.  (Xv.  Pro.  154. 

M  Inf€  Bailey 6  N.  Y.  Cir.  Pro.  »53. 

78  Newberg e.  Schwab ^.. . .  6  N.  Y.  Civ.  Pro.  19. 

78  Gescheidt  e.  Quirk  5  N.  Y.  Civ  Pro.  88. 

190  Rogers  «.  Sandy  Hill,  mem 94  N.  Y.  688. 

191  Rogers  «.  Sandy  Hill,  mem 94  N.  Y.  688. 

268  Pease  «.  Delaware,  &c.  R.  R.  Co 10  Daly,  460. 

266  Brooks  «.  Mexican  Construction  Co 49  Super.  284. 

288  Parker  ».  Speer 49  Super.  1. 

815  Winter  c.  Hamm 6  N.  Y.  Civ.  Pro.  194. 

835  Grimwood  v.  Wilson 81  Hun.  215. 

870  Bolton  «.  Schriever 49  Super.  168. 

878  Whiting  «.  Edmunds 94  N.  Y.  809. 

881  Dwioellc*.  Edy 5  N.  Y.  Civ.  Pro.  45. 

882  People  ex  rel  Sheridan  c.  French 81  Hun,  617. 

886  Dwinelec.  Edy 5  N.  Y.  Civ.  Pro.  45. 

890  Clark  «.  Lake  Shore  &  M.  S.  R.  R.  Co.  94  N.  Y.  217. 

899  Burgeit  v.  Strickland 5  N.  Y.  Civ.  Pro.  276. 

401  TJlner  v.  Butterfield 49  Super.  515. 

401  Londriggan  «.  N.  Y.  N.  H.  <&  H.  R.  R. 

Co 5  N.  Y.  Civ.  Pro.  76. 

410  People  ez  rel.  Sheridan  v.  French 81  Hun,  617. 

414  Clark  v.  Lake  Shore  &  M.  S.  R.  R.  Co..  94  N.  Y.  217. 
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4U  Londriggan  «.  N.  Y.  N.  H.  &  H.  B.  R. 

Co 5  N.  Y.  Civ.  Pro.  76. 

414  Burgett  v.  Strickland 6  N.  Y.  Civ.  Pro.  270- 

424  Thistle©.  Thistle 5  N.  Y.  Civ.  Pro.  43. 

439,  440    McCully  v.  Heller 66  How.  Pr.  468. 

440  Thistle  «.  Thistle 6  N.  Y.  Civ.  Pro.  43. 

442  Thistle©.  Thistle 6  N.  Y.  Civ.  Pi-o.  43. 

447  Meigj  v.  Willis 5  N.  Y.  Civ.  Pro.  106. 

447  Rank  v.  Levinus 5  N.  Y.  Civ.  Pro.  868. 

447  Smith©.  Crissey 13  Abb.  N.  C.  150. 

448  Smith©.  Crissey 18  Abb.  N.  C.  151. 

449  People  ex  rd.  Nash  ©.  Faulkner 31  Hun,  317. 

450  Muser  ©.  Miller 49  Super.  459. 

451  Hilton  ©.  Sinsheimer 6  N.  Y.  Civ.  Pro.  855. 

462  Estate  of  Tilden 5  N.  Y.  Civ.  Pro.  449. 

458  Joyce  ©.  Cooper 49  Super.  115. 

458  Erickson  ©.  Poey 5  N.  Y.  Civ,  Pro.  879. 

460  Joyce  ©.  Cooper 49  Super.  115. 

468  et  seq.  Segelken  ©.  Meyer 5  N.  Y.  Civ.  Pro.  1. 

409  Hayes  ©.  Second  Av.  R.  R.  Co 5  N.  Y.  Civ.  Pro.  1&5. 

469  Matter  of  Maug 5  N.  Y.  Civ.  Pro.  163. 

481  Baldwin  ©.  Doying 6  N.  Y.  Civ.  Pro.  800. 

481,  subd  2.     Longprey  ©.  Yates 31  Hun,  432. 

481  Marie  ©.  Garrison 13  Abb.  N.  C.  210. 

484  Policy  ©.  WilkiBSon 6  N.  Y.  Civ.  Pro.  135. 

484  Welch©.  Piatt 5  N.  Y.  Civ.  Pro.  488. 

495  Matthews  ©.  Stiet? 5  N.  Y.  Civ.  Pro.  285. 

498,  499    Wotl^erspoon  ©.  Wotherspoon 49  Super.  152. 

498,  499    Matthews  ©.  Stietz 5  N.  Y.  Civ.  Pro.  235. 

499  Gray  ©.  Ryle 5  N.  Y.  Civ.  Pro.  887. 

500  Cohn  ©.  Husson 66  How.  Pr.  150. 

600  Burley  ©.  German- Am.  Bank 6  N.  Y.  Civ.  Pro.  172. 

500  Henderson  ©.  Manning 5  N.  Y.  Civ.  Pro.  221. 

600  Hauteman©.  Gray.. 5  N.  Y.  Civ.  Pro.  224. 

500  Pratt  MTg.  Co.  ©.  Jordan  Iron  Co 6  N.  Y.  Civ.  Pro.  372. 

500  Richards  ©.  Fuechsel 5  N.  Y,  Civ.  Pro.  430. 

600  Macauley  ©.  Bromell,  &c.,  Co 5  N.  Y.  Civ.  Pro.  431. 

614  Cohn  ©.  Husson 66  How.  Pr.  150. 

516  Sharp  ©.  Hutchinson 49  Super.  51. 

521  Meigs  ©.  Willis. .'. 6  N.  Y.  Civ.  Pro.  106. 

622  Sharp  ©.  Hutchinson 49  Super.  51. 

522  Dunham  ©.  Cudlipp 94  N.  Y.  129. 

523  Davenport  Glucose  MTg.  Co.  c.  Tausig,  5  N.  Y.  Civ.  Pro.  69. 
626  In  re  Macaulay 04  N.  Y.  674. 

531  Solomon  ©.  McKay 49  Super.  139. 
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631  Candee  v.  Doying 5  N.  Y.  Civ.  Pro.  92. 

581  Way  MTg.  Co.  v.  Corn 66  How.  Pr.  162. 

531  Keo  V.  McSweeney 66  How.  Pr,  447. 

581  Sherwood  v.  Gardner 5  N.  Y.  Ciy.  Pro.  239. 

631  Peraell  v.  Shook 5  N.  Y.  Civ.  Pro.  397.. 

534  Chasev.  Behrman 10  Daly  344. 

637,  588    Henderson  v.  Manning 6  N.  Y.  Civ.  Pro.  221. 

537  WyckoflP  «.  Andrews 5  N.  Y.  Civ.  Pro.  410. 

542  Prescott  «.  Tousey 49  Super.  63. 

543  Dnyckinck  v.  N.  Y.  Ele.  U.  R.  Co 6  N.  Y.  Civ.  Pro.  22. 

542  Rider  v.  Bates 66  How.  Pr.  129. 

544  Cohn  9.  Husson 5  N.  Civ.  Pro.  324. 

545  Davenport  Glucose  MTg.  Co.  v.  Tausig,  5  N.  Y.  Civ.  Pro.  09. 
646  Kee  v.  McSweeney > 66  How.  Pr.  447. 

646  Burley  «.  German-Am.  Bank 5  N.  Y.  Civ,  Pro.  172. 

.  549  Humphrey  c.  Hayes 94  N.  Y.  694, 

549  Segelken  t>.  Meyer 5  N.  Y.  Civ.  Pro.  1. 

546,  subd.  4    Bacon  v,  Kendall 49  Super.  123. 

550  Segelken  «.  Meyer 5  N.  Y.  Civ.  Pro.  1. 

550  Segelken  v.  Meyer. 5  N.  Y.  Civ.  Pro.  258 

55?  Muscr  v.  Miller 49  Super.  459. 

557,  558    Segelken  v.  Meyer 6  N.  Y.  Civ.  Pro.  1. 

650    Tunstall  v.  Winton 81  Hun,  231. 

666    Clady  «.  Wood C6  How.  Pr.  1. 

568    Harris  v.  Durkee 5  N.  Y.  Civ.  Pro.  876. 

600    Lawrence  v.  Fozwell 49  Super.  506. 

600,  601    Walsh  ».  Schulz 5  N.  Y.  Civ.  Pro.  857. 

613    Fullan  v.  Hooper 66  How.  Pr.  75. 

620    Fourth  Nat'l  Bank  v.  Scott 31  Hun,  301. 

623    Howell  v.  Miller 6  N.  Y.  Civ.  Pro.  164. 

629    Chamberlain  v.  Buffalo,  N.  Y.  &  P.  R. 

Co 31  Hun,  839. 

635,  636    King  v.  South  wick 66  How.  Pr.  282. 

636    Golden  Gate  Conccutrater  Co.  v,  Jack- 
son  13  Abb.  N.  C.  477. 

638    Betzemann  v.  Brooks 81  Hun,  271. 

648,  649    Casper  t>.  Wallace 5  N.  Y.  Civ.  Pro.  861. 

655    Davidson  t.  Chatham  Nat'l  Bank 6  N.  Y.  Civ.  Pro.  167. 

675  "Davidson  «.  Chatham  Nat'l  Bank 5  N.  Y.  Civ.  Pro.  167. 

683    Kibbe  «.  Wetmore 81  Hun,  424. 

683    Williams  v,  Waddell 5  N.  Y.  Civ.  Pro.  191. 

683    Coffin  V.  Stilt 6  N.  Y.  Civ.  Pro.  201. 

708    Scott  «.  Morgan 94  N.  Y.  508. 

;  713    Hollenbeck  v,  Donnell 94  N.  Y.  842. 

723    Kibbe  v,  Wetmore 31  Hun,  424. 


xl  STATDTES,  ETC.,  CITED- 

728  Lewin  v.  Wright 31  Han,  837. 

724  Werbolowsky  «.  Greenwich  Ins.  Co 5  N.  Y.  Cir.  Pro.  808. 

740  Werbolowsky  v.  GreenwicJi  Ins.  Co. ...  6  N.  Y.  Cir.  Pro.  808. 

758  Smith  v.  ZaUnski 94  N.  Y.  619. 

766  Estate  of  Tllden 6  N.  Y.Cir.  Pro.  440. 

772  Marks  V.  King 66  How.  Pr.  458. 

779  Marks*.  King 66  How.  Pr.  463. 

779  Matter  of  Thorn 10  Daly,  71. 

788  Thompson  «.  Heidenrich 66  How.  Pr.  801. 

791  Smith  c.  Keepers 5  N.  Y.  Civ.  Pro.  66. 

739  Smith  «.  Keepers 5  N.  Y.  Cir,  Pro.  66. 

797,  798    Marcelle  «.  Saltzman . . « 66  How.  Pr.  205. 

798  Marks  €.  King 66  How.  Pr  •  453. 

803  Shoe  A  Leather  Asso.  v.  Bailey 4*9  Super.  885. 

806,  807    Shoe  &  Leather  Asso.  v,  Bailey 49  Super.  885. 

812  Pullanc.  Hooper 66  How.  Pr.  75. 

812  Nathans  «.  Hope 5  N.  Y.  Civ.  Pro.  412. 

825  Fiake  9.  Twigg 5  N.  Y.  Civ.  Pro.  41. 

829  Wilson  v.  Reynolds 81  Hun,  46. 

829  Converse  t.  Cook 81  Hun,  417. 

829  Barton  v,  Scramling 81  Hun,  467.         * 

829  Sherman  v.  Scott 13  Abb.  N.  C.  20. 

844  WiUiamsD.  Waddell 6  N.  Y.  Civ.  Pro.  191. 

844  Harris  «.  Durkee 5  N.  Y.  Civ.  Pro.  876. 

870  De  Leon  «.  De  Lima. 66  How.  Pr.  287. 

870  et  Mq.    Goldberg  t).  RoberU 6  N.  Y.  Civ.  Pro.  96. 

872  Gilbert «.  Third  Av.  R,  R.  Co 49  Super.  129. 

872  Lathrop  ».  Brown 5  N.  Y.  Civ.  Pro.  101. 

872,  subd.  4    Wayne  Co.   Savings  Bank  v. 

Brackett 81  Hun,  434. 

873  Andrews  ».  Prince 81  Hun,  233. 

873  Lathrop  v.  Brown 5  N.  Y.  Civ.  Pro.  101. 

887  Estate  of  Voorhis 5  N.  Y.  Civ.  Pro.  444. 

889  EsUteof  Voorhis 5  N.  Y..  Civ.  Pro.  444. 

928  Kellan  «.  McKoon 31  Hun,  519. 

067  Post ».  Moran 10  Daly,  503. 

974  Post  V,  Moran 10  Daly,  608. 

982,  983.     Polley  e.  Wilkisson 5  N.  Y.  Civ.  Pro.  135. 

982  Tliompson  v.  Heidenrich 66  How.  Pr.  891. 

986  Thompson  «.  Heidenrich 66  How.  891. 

992,  993.    Hepburn  9.  Montgomery 5  N.  Y.  Civ.  Pro.  244, 

907  Raynorc.  Raynor 94  N.  Y.  248. 

999  Gescheidt*.  Quirk 5  N.  Y.  Civ.  Pro.  38. 

1001  Raynor  r.  Rayoor 94  N.  Y.  248. 

1002  TunsUU  «.  Winton 81  Hun,  222. 
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1013  Read  v.  Lozin 81  Hun,  286. 
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1010  Thornton  v.  Thorntotf 66  How.  Pr.  119. 
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1069  Kellj  V.  Sbeehy 49  Super.  518. 
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1207  Marie  v.  Garrison 13  Abb.  N.  C.  210. 
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SEGELKEN,   by  Guardian,   etc.,  Respondent,  v. 
MEYER,  Appellant. 

OOUBT   OF    AppeaM;     1888. 
§§468,  etaeq.,  549,  650,  667,  558. 

IitfarU. — Should  iue  by  guardian  ad  Utsm  far  money  or  property  belonging 
to  him. — Inetance  of  an  oeHon  tn  tohkh  he  ehouid  eo  $ue. — When  next 
of  kin  may  eue  a$  kueh  for  his  ehare  of  moneys  due  an  estate  of 
which  an  administrator  had  not  been  appointed. — Cause  of 
action  for  money  had  and  reeeieed  in  a  fiduciary  capa- 
city which  vxu  the  sulffect  of  an  aecounU'ng,  when 
ex  contractu. — W?ien  agent  acUng  in  fiduciary 
capacity  not  sul^feet  to  action  for  tort. — When 
allegation,  in  action  for  m^mey  had 
and  receitedt  that  it  was  received  in 
a  fiduciary  capacity  need  not 
be  proved. — Arrest  under 
Sections  649  and  560 
qf  the    Code  of 
Oica  Proce- 
dure. 

An  action  to  recover  money  or  personal  property  belonging  to  an  in- 
fant wbo  has  a  general  guardian,  is  properly  brought  in  the  name  of 
the  infant  by  his  guardian  ad  litem  [^,',*,^/]. 

Where  one  M.  received  moneys  belonging  to  the  estate  of  8.,  deceased, 
in  a  fiduciary  capacity,  as  attorney  for  the  widow  and  children  of 
said  8.,  and  gave  said  widow  a  written  aclLnowledgment  in  which  he 
stated  that  there  was  due  her  ''as  guardian  of  her  children"  G.,  J. 
and  C,  "the  sum  of  $1,600,  and  as  next  of  kin  of  "  said  widow's  de- 
ceased children,  A.  and  8.  M.,  $1,000;  Held,  that  there  was  a  good 
cause  of  action  in  one  of  the  children,  J. ,  for  $600,  the  sum  which  was 
by  said  instrument  admitted  to  be  due  to  said  J.'s  mother  as  his  gen- 
eral guardian  ['],  and  that,  whether  the  money  was  received  in  a 
fiduciary  capacity  or  as  a  loan,  from  the  general  guardian,  without 
Vol,  v.— 1. 
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security  [']  that  the  share  of  the  plaintiff  having  been  ascertained  and 
.  agreed  upon,  he  could  follow  the  fund  and  maintain  an  action  for  his 
share  ['];  also  Held,  that  said  A.  and  S.  M.  having  died  in  infancy,  it 
was  not  to  be  presumed  that  tbcy  had  any  debts  [^]  and  that  their 
estates  not  having  been  administered  upon,  said  J.,  as  next  of  kin  of 
A.  and  8.  M.,  could  recover  from  M.  his  share  of  the  $1,000  admitted 
by  M.  to  be  due  the  next  of  kin  of  A.  and  B.  M.,  although  technically 
the  said  J.,  as  next  of  kin  simply,  could  not  sue  to  recover  personal 
property  of  his  deceased  sisters  [®/]. 

Where  the  allegations  of  a  complaint  tiisclosed  merely  a  cause  of  action 
for.  money  had  and  received  by  an  agent  or  attorney  in  a  fiduciary 
capacity,  which  was  the  subject  of  an  accounting,  and  that  he  had 
refused  and  .neglected  to  pay  over  on  demand  the  balance  found  due; 
Held,  that  it  was  clearly  a  cause  of  action  ex  contractu  [^]. 

An  agent  or  a  person  acting  in  a  fiduciary  capacity  is  not  subject  to  an 
action  of  tort  for  mere  acts  of  omission,  such  as  not  paying  over 
money  due,  but  only  for  acts  of  misfeasancc[^] ;  and  in  an  action  against 
an  agent  or  attorney  for  not  accounting  or  not  paying  over  a  balance 
found  due  on  an  accounting,  the  plaintiff  does  not,  by  adding  to  the 
allegation  that  the  defendant  has  refused  to  pay  over  the  money  due, 
an  assertion  that  he  has  converted  it  to  his  own  u^,  make  the  action 
one  for  a  tort;  the  addition  is  a  mere  surplusage  [^,"]. 

In  such  a  case,  proof  that  the  defendant  has  received  money  to  which 
the  plaintiff  is  equitably  entitled  is  sufficient  to  sustain  the  action,  and 
an  idlegation  that  the  defendant  received  the  money  in  a  fiduciary  ca- 
pacity is  not  essential  to  entitle  the  plaintiff  to  recover,  and  need  not 
be  proved  [9,  >°,  ",  i»]. 

Under  section  549  of  the  Code  of  Civil  Procedure,  in  which  it  is  provided 
that  a  defendant  may  be  arrested  in  an  action  *'  to  recover  damages 
for  .  .  .  .  an  injury  to  property,  including  the  wrongful  taking, 
detention  or  conversion  of  personal  property,"  there  can  be  no  doubt 
that  an  action  to  recover  damages  for  conversion  by  a  person  acting  in 
a  fiduciary  capacity,  would  be  of  such  a  nature  as  to  entitle  the  plain- 
tiff, if  successful,  to  an  execution  against  the  person  without  any  pre- 
vious order  of  arrest;  and  that  it  would  be  necessary  to  prove  the  con- 
version in  order  to  maintain  the  action,  though  it  might  not  be  neces- 
sary to  allege  in  the  complaint  or  to  prove  the  fiduciary  capacity, 
which  would  be  a  fact  extrinsic  to  the  cause  of  action;  and  that  a 
failure  to  prove  that  allegation,  if  made,  would  not  defeat  the  action  if 
the  conversion  and  the  plaintiff's  right  to  damages  were  proved  [^°]. 

In  all  the  cases  specified  in  section  550  of  the  Code  of  Civil  Procedure, 
which  provides  for  the  arrest  of  the  defendant  in  certain  cases,  the  al- 
legation of  the  capacity  in  which  the  defendant  received  the  money 
or  obtained  the  property  is  immaterial  to  the  right  of  action  [*"]; 
that  right  would  be  the  same  whatever  the  capacity  in  which  the  de- 
fendant acted  [*®,^'].    The  fact  affects  simply  the  right  of  arrest. 
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and  is,  therefore,  a  fact  extrinsic  the  cause  of  action,  -which  need  not 
be  alleged  in  the  complaint  and,  if  alleged,  need  not  be  proved  ]}  °,  ^^]. 
By  the  requirement  of  section  557  that,  in  such  cases,  the  complaint 
set  forth  sufficient  cause  of  action,  nothing  further  was  intended  than 
that  the  complaint  should  show  that  the  action  was  one  in  which,  on 
proof  of  the  necessary  extrinsic  facts,  an  order  of  arrest  may  properly 
be  granted  p»,  !*,!*]. 

Thomas  «.  Bennett  (56  Barb,,  197),  followed  [*J 

{FMeided  January  22,  1884.) 

Appeal  by  defendant  from  judgment  of  General 
Term  of  Supreme  Court,  Second  Department,  affirm- 
ing judgment  of  Trial  Term. 

The  opinion  states  the  facts. 

Alvfiet  F.  JenJcs  and  Otto  Meyer y  for  appellant. 

Christian  G.  Moritz  {Whitehead  H.  Van  Wyck, 
attorney),  for  respondent. 

The  objection-  that  the  plaintiff  has  not  legal  capa- 
city, viz. :  That  the  suit  should  have  been  brought  by 
the  General  Guardian  has  been  passed  upon  by  the 
General  Term.  Segelken  v,  Meyer,  14  Hun,  593.  And 
see  Schouler's  Domestic  Relations,  4G2;  Stratton's  case, 
1  Johns.,  508;  Totten's  Appeal,  1  Penn.  St.,  301;  Bradley 
V.  Amidon,  10  Paige,  235;  Porter  v.  Bleiler,  17  Barb.,' 
149;  Macpherson  on  Infants,  354;  Schouler's  Domestic 
Relations,  note^  463;  Hutchins  v.  Johns,  12  Conn.,  376; 
26Jlfe.,  76;  11/Zfa.,  24 

When  the  proportionate  share  of  each  distributee 
of  a  trust  fund  has  been  definitely  ascertained  by  a 
proceexling  binding  on  the  tiiistee,  each  is  entitled  to 
demand  the  payment  of  the  share  belonging  to  him, 
and  may  maintain  a  separate  action  for  its  recovery. 

The  liability  of  a  trustee  to  each  is  then  exactly  the 
same  as  if  the  sum  ascertained  to  belong  to  him  had 
been  the  only  sum  which  the  trustee  had  received,  and 
had  been  directed  to  pay.      General   Mut.  Ins.    Co. 
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V.  Benson,  6  Dmr,  168;  cited,  Sheldon  v.  Wood, 
2  Boaw.y  272;  Power  v.  Hathaway,  43  Barh.,  214. 
Where  trust  and  confidence  are  reposed  by  one  party 
in  another  and  such  other  accepts  the  confidence,  &c., 
equity  will  convert  him  into  a  trustee  whenever  it  is 
necessary  to  protect  the  interest  of  the  confiding  and 
do  justice  between  them.  Tiffany  &  Bullard  on  Trus- 
tees, 480,  481  and  482. 

Rapallo,  J.  John  F.  Segelken  died  in  1864  intes- 
tate, leaving  a  widow,  Gtesche  Segelken,  and  five  in- 
fant children,  of  whom  the  plaintiff  is  one.  The  widow, 
who  was  also  mother  of  the  children,  was  appointed 
administratrix  of  the  estate  of  her  husband  and  gen- 
eral guardian  of  the  children  by  the  Surrogate  of  the 
County  of  New  York,  and  the  defendant  acted  as  proc- 
tor and  counsel  for  her  as  such  administratrix  and 
guardian,  in  the  settlement  of  the  estate,  as  well  as  in 
her  other  affairs,  and  continued  so  to  act  from  a  short 
time  after  the  death  of  the  intestate  until  January, 
1873.  A  settlement  of  her  accounts  as  administratrix 
was  had  before  the  Surrogate  of  the  County  of  New 
York,  and  on  such  accounting  the  defendant  acted  as 
her  proctor  and  counsel.  A  final  decree  was  entered 
by  the  Surrogate  on  such  accounting,  in  May,  1870, 
whereby  the  amount  in  the  hands  of  the  administra- 
trix for  distribution  was  adjudged,  add  she  was  di- 
rected to  pay  the  shares  of  her  five  minor  children  to 
herself  as  their  general  guardian. 

After  this  decree,  in  the  year  1871,  two  of  the  chil- 
dren died  intestate. 

It  was  found  by  the  Court,  on  the  trial  of  this  ac- 
tion, that  during  the  time  the  defendant  was  attorney, 
counsel  and  proctor  of  the  widow  and  children  of  John 
F.  Segelken,  the  defendant  received  in  a  fiduciary  ca- 
pacity moneys  belonging  to  his  estate,  and  to  which 
said  widow  and  children  were  legally  entitled,  and  that 
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on  or  about  the  second  of  January,  1873,  he  had  an  ac- 
counting with  the  widow,  whereupon,  it  was  found 
that  he  was  indebted  to  her,  as  guardian  of  her  chil- 
dren Gresche,  John  and  Carsten  in  the  sum  of  fifteen 
hundred  dollars,  and  as  next  of  kin  to  Adeline  and 
Sophie  (the  deceased  children)  in  the  sum  of  one 
thousand  dollars,  payable  according  to  the  decree  of 
of  the  Surrogate,  all  of  which  moneys  were  received 
and  retained  by  the  defendant  as  the  attorney,  counsel 
and  proctor  of  said  widow  and  children. 

On  the  trial  a  written  acknowledgment,  signed  by 
the  defendant,  was  put  in  evidence,  which  reads  as 
follows: 

"  Due  Mrs.  Gesche  Segelken,  as  guardian  of  her 
children  Gesche,  John  and  Carsten  Segelken,  the  sum 
of  fifteen  hundred  dollars,  and  as  next  of  kin  of  Ade- 
line and  Sophie  Maria,  the  sun}  of  one  thousand  dol- 
lars, payable  according  to  a  decree  of  the  Surrogate  of 
the  County  of  New  York,  interest  to  be  paid  on  the 
money  to  Mrs.  Segelken,  July  and  January  first  of 
each  and  every  year.    Otto  Meyer.  January  2d,  1873." 

Gesche  Segelken,  the  widow  and  guardian,  died  in 
1876,  and  Andrew  Koch  was,  in  1877,  appointed  by 
the  Surrogate  of  Queens  County  general  guardian  of 
the  plaintiff,  who,  being  still  an  infant,  now  brings 
this  action  by  said  Andrew  Koch,  as  his  guardian  ad 
liteniy  duly  appointed  for  that  purpose,  to  recover  the 
plaintiff's  share  of  the  before-mentioned  fund  in  the 
hands  of  the  defendant. 

The  objection  is  taken  that  the  action  is  im- 
properly brought  by  the  infant  in  his  own  name  by 
his  guardian  ad  litem^  and  that  it  should  have  been 
brought  by  the  general  guardian  of  the  infant  in  his 
own  name  as  such  general  guardian. 

The  question  whether  an  action  to  recover  money 
or  personal  property  belonging  to  an  infant  should 
be  brought  by  his  general  guardian,  where  he  has 
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[*]  one,  or  by  the  infant  himself  through  a  next 
friend  or  guardian  ad  litem  has  been  discussed  in 
several  cases,  but  dees  not  appear  to  have  ever  been 
decided  by  this  Court.  The  Revised  Statutes  prescribe 
that  a  testamentary  guardian  shall  have  the  custody 
and  management  of  the  personal  estate  of  the  minor, 
and  of  the  profits  of  his  real  estate,  and  may  bring 
such  actions  in  relation  thereto  as  a  guardian  in  socage 
might  by  law  (2  R.  S.,  150,  §  3),  and  that  guardians 
appointed  by  surrogates  have  the  same  powers  as  tes- 
tamentary guardians  (2  R.  S.y  151,  §  10). 

As  a  guardian  in  socage  has  to  do  only  with  the 
real  estate  of  the  infant,  it  has  been  claimed,  in  some 
cases,  that  the. Revised  Statutes  empower  a  general 
guardian  to  bring,  actions  in  relation  only  to  such  real 
estate  and  the  rents  and  profits  thereof;  and  as  to 
such  actions  it  has  been  held  that  they  can  be  main- 
tained by  the  general  guardian  only.  (Seaton  v.  Davis, 
lT.d;C.  (Supm.  Ct.),  01.*) 

In  Thomas  v.  Bennett  (56  Barh,^  197),  it  was  held, 
in  an  elaborate  opinion  by  Foster,  J.,  that  a  general 
guardian  might  maintain  an  action  in  his  own 
[2]  name  to  compel  the  defendant  to  pay  over  pension 
moneys  belonging  to  the  infant,  which  the  de- 
fendant had  collected  under  a  contract  between  him 
and  the  general  guardian  for  the  benefit  of  the  infant. 
This  decision  is  placed  on  the  statute  (2  R.  S.y  151,  §§ 
3  and  10),  which  the  learned  Judge  construes  as  em- 
powering the  general  guardian  to  bring  actions  in 
relation  not  merely  to  the  rents  and  profits  of  the  real 
estate  of  the  infant,  but  also  in  relation  to  his  personal 
estate,  and  on  the  further  ground  tha*^  the  guardian 
could  maintain  the  action  as  the  trustee  of  an  express 
trust. 


♦See  Beecher  u.  Grouse,  19  Wend.,  306;  and  Porter  v,  Bleiler,  17 
Barb.,  149;  More  v.  De^-oe,  22  Hnn,  208. 
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But  in  Bradley  v.  Amidon  (10  Faige,  286),  the 
Chancellor  decided  that  a  general,  guardian  appointed 
by  a  surrogate  was  not  authorized  to  file  a  bill  in 
[']  his  own  name  to  obtain  possession  of  personal 
property  of  his  infant  wards,  but  must  file  it  in 
the  name  of  the  infants  as  their  next  friend;  that  a 
decree  made  in  the  suit  brought  by  the  general  guar- 
dian would  not  protect  the  defendants  from  further 
Utigation,  even  ^vith  the  infants  themselves,  and  that 
the  bill  should  be  dismissed  on  the  ground  that  it  was 
filed  by  a  sole  complainant  who  had  no  interest  in  the 
subject-matter  of  the  suit.  Notwithstanding  the  ap- 
pointment of  a  general  guardian,  the  title  to  the  prop- 
erty is  in  the  infant.  The  statute  gives  to  the 
guardian  the  custody  and  management  of  the  per- 
sonal estate,  but  the  beneficial  interest  is  in  the  infant. 
The  Code  of  Civil  Procedure  (§  468)  contains  a  pro 
vision  similar  to  that  contained  in  the  Revised  Stat- 
utes, authorizing  infants  to  maintain  actions  by 
[*]  guardian  ad  litem^  and  it  recognizes  the  right  in 
cases  where  the  infant  has  a  general  guardian,  for 
it  authorizes  the  general  guardian  to  apply  for  the  ap- 
pointment of  a  guardian  ad  litems  and  section  -17G 
shows  that  it  is  contemplated  that  the  general  guar- 
dian may  himself  be  appointed  guardian  ad  litem,  and 
sue  as  such  in  the  name  of  the  infant.  By  section 
l686  ot'  the  Code  of  1880  it  is  provided  that  real  actions 
may  be  brought  by  infants,  and  that  section  468  shall 
apply  to  such  actions;  and  the  note  to  section  1686 
states  that  its  object  is  to  abolish  the  rule  laid  down 
in  Cagger  v.  Lansing  (64  N.  F.,  417)  and  Seaton  v. 
Davis  {supra)j  and  to  assimilate  ejectment  and  other 
real  actions  in  this  respect  to  the  general  rules  estab- 
lished by  the  Code. 

We  think  that  the  action  was  well  brought  in  the 
name  of  the  infant  by  his  guardian  ad  litem,  and  that 
a  good  cause  of  action  in  the  plaintiff  was  shown  for 
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the  $600  which  was,  by  the  instrument  of  January 
[*]  2,   1873,  admitted  to  be  duo  from  defendant  to 

plaintiff's  mother  as  his  general  guardian.  This  was 
equivalent  to  an  admission  that  the  money  belonged  to 
the  plaintiff  and  had  been  held  by  his  general  guardian 
in  trust  for  him,  and  even  if  not  originally  collected  and 
received  by  the  defendant  for  the  plaintiff,  but  paid 
over  by  the  guardian  to  the  defendant,  as  he  contends, 
it  was  received  by  him  with  knowledge  that  it  was  a 
trust  fund.  If  loaned,  it  was  improperly  placed  in  his 
hands  without  security,  and  he  received  it  impressed 
with  the  same  trust  as  that  upon  which  the  guardian 
had  held  it,  and  the  share  of  the  plaintiff  in  the  fund 
having  been  ascertained  and  agreed  upon,  he  could 
follow  the  fund  and  maintain  an  action  for  his  share. 
But  in  addition  to  .the  $500,  to  which  the  plaintiff  be- 
came entitled  as  next  of  kin  of  his  father,  be  has  re- 
covered $250  for  his  share  of  the  $1,000  which 
belonged  to  his  two  sisters,  who  died  .after  his  father 
and  after  the  decree  of  the  Surrogate  settling  the  ac- 
counts of  the  administratrix.  This  $1,000  is  stated  in 
the  written  acknowledgment  to  be  due  to  Mrs.  Segel- 
ken  as  next  of  kin  of  the  two  deceased  children.  It 
was,  in  fact,  due  to  her  and  the  three  surviving  chil- 
dren as  such  next  of  kin,  and  in  this  action  it  was  so 
adjudged.  It  was  admitted,  however,  by  the  defend- 
ant that  it  was  due  to  the  next  of  kin  of  the  deceased 
children,  and  Mrs.  Segelken,  in  her  own  right  and  as 
guardian  of  the  three  surviving  children,  was  ultimate- 
ly entitled  to  it.  But  it  is  contended  that  they  had  no 
right  of  action  directly  against  the  defendant  for  that 
money,  and  that  only  an  administrator,  duly  appointed 
to  administer  upon  the  estates  of  the  two  deceased 
children,  could  legally  maintain  an  action  for  it.  The 
appellant  is  technically  correct  in  this  position.  As 
next  of  kin  simply,  the  plaintiff  could  not  sue  to  re- 
cover    personal    property   of    his   deceased    sisters. 
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Woodin  V.  Bagley  (13  Wend.,  453)  and  Beecher  v. 
Crouse  (19  Wend.,  306)  are  directly  in  point  on  that 
question.  But  nevertheless  a  recovery  by  next  of  kin 
of  a  deceased  person,  of  personal  property  left  by  the 
deceased,  without  the  intervention  nf  an  admin- 
strator,  has,  under  special  circumstances,  been  per- 
mitted. 

In  Hyde  v.  Stone  (7  TTcwd.,  354),  the  plaintiff,  after 
becoming  of  age,  brought  an  action  of  trover  to  re- 
cover the  value  of  certain  personal  property  of 
[•]  which  his  father  had  died  possessed.  The  plaintiff 
was  the  only  child.  After  his  father's  death  the 
property  went  into  the  possession  of  his  mother.  She 
married  again  and  then  died,  and  her  second  husband 
took  possession.  The  general  guardian  of  the  plaintiff 
then  demanded  the  property  of  his  step-father,  who 
admitted  his  right.  The  valuo  of  the  property  was  es- 
timated, and  the  defendant  offered  to  the  guardian  to 
pay  it  if  he  would  give  a  release.  The  son,  when  he 
became  of  age,  sueid  his  step-father  in  trover  for  the 
value  of  the  property  converted  by  him.  The  Court 
said  that  it  could  not  be  necessary  that  the  plaintiff 
should  go  through  the  form  of  taking  out  letters  of 
administration  before  he  could  ^et  possession  of  such 
personal  estate;  that  if  administration  had  been  granted 
to  any  other  person,  it  was  in  the  power  of  the  defend- 
ant to  have  shown  it,  but  that  the  defendant,  having 
admitted  the  right  of  the  plaintiff,  ought  not  to  object 
that  he  was  responsible  to  the  administrator  of  the  es- 
tate of  the  plaintiff's  father,  and  not  to  the  plaintiff 
himself,  who  was  the  only  person  beneficially  inter- 
ested in  that  estate.  This  case  is  referred  to  in  Woodin 
V.  Bagley,  and  Beecher  v.  Crouse  {supra)j  and  is  there 
stated  to  rest  on  its  own  peculiar  circumstances,  and 
on  the  admission  by  the  defendant  of  the  plaintiff's 
right;  but  no  disapproval  of  the  decision  is  expressed. 
In  the  present  case  the  deceased  sisters  of  the  plain- 
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tiffs  were  infants  when  they  died.  It  is  not  to  be  pre- 
sumed that  they  had  any  creditors;  at  the  time  of 
[''J  the  commencement  of  the  action  upwards  of  six 
years  had  elapsed  since  their  death.  It  did  not  ap- 
pear that  their  estates  had  ever  been  administered 
upon,  and  the  defendant  had  admitted  in  his  written 
acknowledgment  that  he  was  indebted  to  their  next  of 
kin  for  the  $1,000,  and  he  promised  to  pay  it  according 
to  the  decree  of  the  Surrogate,  by  which  decree  the 
rest  of  the  fund  was  payable  to  the  mother  as  general 
guardian  of  her  children. 

It  was  also  testified  to  on  the  trial  by  Mr.  Van 
Wyck,  the  attorney  for  the  plaintiff  in  this  action,  that 
he  demanded  of  the  defendant  the  plaintiff's  share  of 
the  money  in  his  hands,  and  the  defendant  promised 
to  pay  it  as  soon  as  Mr.  Koch  should  take  out  letters 
of  guardianship  of  the  plaintiff;  that  when  they  were 
obtained  there  was  another  excuse,  but  that  the  de- 
fendant did  not  refuse  to  pay  on  the  ground  that  no 
administrator  had  been  appointed  for  the  deceased  chil- 
dren; that  if  that  objection  had  been  made  witness 
would  have  had  an  administrator  appointed  immedi- 
ately. 

We  think  the  circumstances  of  this  case  bring  it 
fairly  within  the  case  of  Hyde  v.  Stone,  and  that  tak- 
ing  that  case  as  a  precedent,  the  recovery  can  be  sus- 
tained. 

The  defendant  claimed  at  the  trial  that  two  items, 
one  of  $400,  loaned  to  Mrs.  Segelken  in  1869,  and  one 
of  $160,  due  him  in  the  same  year  for  professional  ser- 
vices, had  been  by  mistake  left  out  of  the  accounting 
of  January  2,  1873,  when  the  due  bill  for  $2,500  was 
given.  Some  testimony  of  the  defendant  bearing  on 
these  items  was  stricken  out  by  the  Court  on  the 
ground  that  it  related  to  personal  transactions  with 
Mrs.  Segelken,  who  was  deceased.  Whatever  question 
there  may  as  to  the  correctness  of  this  ruling,  we  can- 
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not  consider  it  here,  as  no  exception  appears  to  have 
been  taken  at  the  trial.  The  refusal  df  the  Judge  to 
allow  the  items  is  excepted  to,  but  it  is  obvious  that 
they  were  not  proved  by  uncontroverted  evidence. 

The  point  most  strenuously  urged  upon  the  argu- 
ment was  that  the  cause  of  action  alleged  in  the  com- 
plaint was  receiving  money  in  a  fiduciaiy  capacity  and 
converting  it  to  defendant's  own  use,  and  that,  there- 
fore, the  action  was  for  a  tort.  But  that  even  if  it 
bhould  be  held  to  be  an  action  ex  contractu^  the  alle- 
gation that  the  money  for  which  the  defendant  is  sued 
was  received  by  him  in  a  fiduciary  capacity  was  essen- 
tial as  characterizing  the  nature  of  the  action,  and  a 
judgment  against  the  defendant  subjected  him  to  an 
execution  against  the  person.  That  consequently, 
whether  the  action  was  in  tort  or  ex  contractu^  the  al- 
l^ation  that  the  money  was  received  in  a  fiduciary 
capacity  was  essential,  and  if  not  established  the  plain- 
tiff was  not  entitled  to  recover. 

The  defendant  claims  that  the  evidence  not  only 
fails  to  prove  this  allegation,  but  that  it  was  disproved, 
and  that  the  finding  of  the  fact  by  the  Court  is  errone- 
ous, being  not  only  imsupported  by  the  evidence,  but 
contrary  to  the  evidence,  and  consequently  the  com^ 
plaint  should  have  been  dismissed. 

We  have  examined  the  compl€iint,  and  are  satisfied 
that  it  is  not  framed  in  tort.  It  alleges  that  the  de- 
fendant was  employed  as  attorney  and  counsel  of  Mrs. 
Segelken  and  her  children,  and  while  so  employed  re- 
ceived in  a  fiduciary  capacity  moneys  belonging  to  the 
estate  of  Frederick  Segelken,  deceased,  and  to  which 
his  widow  and  children  were  entitled.  That  on  or 
about  the  second  of  January,  1872,  he  h^d  an  account- 
ing with  the  widow,  whereupon  it  was  found  that  he 
was  indebted  to  her  as  guardian  and  next  of  kin  as 
before  stated,  and  that  all  of  said  moneys  were  received 
and  retained  by  the  defendant  as  the  attorney,  coun< 
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sel  and  proctor  ot  said  widow  and  children;  that  the 
plaintiff's  share  of  said  money  was  seven  hundred  and 
fifty  dollars;  that  said  money  so  due  him  was  received 
in  the  fiduciary  capacity  aforesaid,  and  was  frequently 
demanded  from  the  defendant,  but  that  he  had  ne- 
glected and  still  neglected  and  refused  to  pay  the  same 
to  the  plaintiff,  and  had  converted  the  same  to  his  own 
use. 

These  allegations  disclose  merely  a  cause  of  action 
for  money  had  and  received  by  an  agent  or  attorney  in 
a  fiduciary  capacity,  which  were  the  subject  of  an  ac- 
counting, and  that  he  had  neglected  and  refused  to 
[^]  P^-y  over  on  demand  the  balance  found  due.  This 
is  clearly  a  cause  of  action  ex  contractu.  An  agent 
or  a  person  acting  in  a  fiduciary  capacity  is  not  subject 
to  an  action  of  tort  for  mere  acts  of  omission,  such  as 
not  paying  over  money  due,  but  only  for  acts  of  mis- 
feasance; and  in  an  action  against  an  agent  or  attor- 
ney for  not  accounting  or  not  paying  over  a  balance 
found  due  on  an  accounting,  the  plaintiff  does  not,  by 
adding  to  the  allegation  that  the  defendant  has  refused 
to  pay  over  the  money  due  an  assertion  that  he  has 
converted  it  to  his  own  use,  convert  the  action  into  one 
for  a  tort.  The  addition  is  mere  surplusage  under  the 
circumstances.  It  is  a  mere  deduction  from  the  facts 
stated,  and,  in  the  connection  in  which  it  is  used,  is 
not  traversable  (Greentree  v.  Rosenstock,  61  N.Y.j  583; 
Conaughty  v.  Nichols,  42  N.  F.,  83).  The  action 
must  therefore  be  treated  as  in  form  ex  contractu. 
Treating  it  in  that  form,  proof  that  the  defendant  has 
received  money  to  which  the  plaintiff  is  equitably  en- 
titled is  sufficient  to  sustain  the  action,  and  the  allega- 
tion that  the  defendant  received  the  money  in  a  fidu- 
[•]  ciary  capacity  is  not  essential  to  entitle  the  plaintiff 
to  recover.  Therefore  it  need  not  be  proved,  unless 
the  effect  of  a  judgment  for  the  plaintiff,  where  the 
complaint  contains  such  an  allegation,  would  be  to 
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subject  the  defendant  to  an  execution  against  his  per* 
son^  even  if  no  order  of  arrest  had  been  granted  during 
th0  pendency  of  the  action. 

The  solution  of  this  question  requires  a  ciitical  ex- 
amination of  some  provisions  of  the  Code  of  Civil 
Procedure  as  to  which  there  is  a  difference  of  opinion. 

This  Code  provides  (§  1487)  that  an  execution  against 
the  person  may  issue: 

1st.  Where  the  plaintiff's  right  to  arrest  the  defend- 
ant depends  upon  the  nature  of  the  action. 

2d.  In  any  other  case  where  an  order  of  arrest  has 
been  granted  and  executed  and  not  vacated. 

Section  549^  as  it  stood  in  1877,  when  this  action  was 
commenced,  enumerated  the  cases  in  which  the  right 
to  arrest  depended  upon  the  nature  of  the  action.  In 
those  cases  the  complaint  necessarily  alleged  the  facts 
showing  such  right  of  arrest,  for  they  were  identical 
with  the  facts  constituting  the  cause  of  action,  and 
must  be  proved  to  entitle  the  plaintiff  to  recover.  By 
the  amendment  of  1879,*  the  4th  subdivision  of  §  649 
was  added,  which  authorizes  an  arrest  in  an  action  on 
contract  where  the  defendant  was  guilty  of  fraud  in 
incurring  the  debt  or  Uability  sued  upon.  But,  in 
reference  to  that  particular  class  of  cases,  special  pro- 
vision is  made  that  the  fraud  must  be  alleged  in  the 
complaint  and  pr6ved  upon  th6  trial,  or  the  plaintiff 
cannot  recover. 

Section  660  enumerates  the  cases  in  which  the  right 
to  anv»t  depends  upon  matters  extrinsic  the  cause  of 
action,  and  in  which  no  execution  against  the  person 
can  issue,  unless  an  order  of  arrest  has  been  obtained 
and  executed  befoi-e  judgment.  These  extrinsic 
[*•]  matters  need  not  be  alleged  in  the  complaint,  and 
if  alleged  are  immateria}  to  the  right  of  action 
and  need  not  be  proved  upon  the  trial.    The  confusion 

•  Laws  of  18TD,  Chap.  542. 
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which  exists  upon  this  point  has  arisen  from  the 
circumstance  that,  in  the  enumerati<m  of  cases  in  this 
section,  some  are  included  which  are  also  substantiaUy 
included  in  section  549,  and  are  unnecessarily  repeated 
in  section  550.  *  This  difficulty  is  found  in  subdivision 
3  of  section  550.  All  the  other  subdivisions  of  that 
section  relate  clearly  to  extrinsic  matters  exclusively. 
But  subdivision  8  is  rather  mixed.    Its  language  is: 

*^  In  an  action  to  recover  for  money  received,  or 
to  recover  property  or  damages  for  the  conversion  or 
misapplication  of  property,  where  the  money- was 
received  or  the  property  was  embezzled  or  fraudulently 
misapplied  by  a  public  officer,  or  by  an  attorney,  soli- 
citor or  counselor,  or  by  an  officer,  or  agent  of  a  cor- 
poration or  banking  association,  in  the  com*se  of  his 
employment,  or  by  a  factor,  agent,  broker  or  other 
person  in  a  fiduciary  capacity.  But  this  subdivision 
does  not  apply  to  an  action  to  recover  a  chattel."  > 

By  analyzing  this  section  it  is  seen  that  it  applies: 
First,  to  an  action  for  money  received,  where  the 
money  was  received  by  a  public  officer,  or  by  an 
attorney,  solicitor  or  counselor,  or  an  officer  or  agent 
of  a  corporation  or  banking  association,  in  the  course  of 
his  employment,  or  by  a  factor,  agent,  broker  or  other 
person  in  a  fiduciary  capacity.  In  these  cases  it  is  appa- 
rent that  the  action  is,  ex  contractu^  for  money  had  and 
received  to  the  use  of  the  plaintiff,  and  that  the  fact 
that  it  was  so  received  by  the  defendant  in  a  fiduciary 
capacity  is  an  extrinsic  fact  not  necessary  to  be  alleged 
or  proved  to  entitle  the  plaintiff  to  recover,  and  that 
if  he  desires  to  arrest  the  defendant  on  final  process 
he  must  obtain  an  order  of  arrest  before  judgment. 
On  the  other  hand,  subdivision  3  includes  an  action  to 
recover  damages  for  the  conversion  or  misappropria- 
tion of  property,  where  the  property  was  embezzled 
or  fraudulently  misapplied  by  any  of  the  specified 
persons,  or  by  any  person  in  a  fiduciary  capacity.   It  is 
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difficult  to  understand  for  what  reason  the  fact,  that 
the  person  against  whom  damages  are  sought  to  be 
recovered  for  the  conversion  of  property  was  acting 
in  a  fiduciary  capacity,  should  be  required  to  be  added 
to  the  charge  of  conversion  to  entitle  the  plaintiff  to 
an  order  of  arrest.  But,  notwithstanding  this  peculiar 
enactment,  it  can  hardly  be  doubted  that  an  action  for 

damages  for  conversion  by  such  a  person,  would, 
[*  *]  under  the  provisions  of  section  549,  be  of  such  a 

nature  as  to  entitle  the  plaintiff,  if  successful,  to 
an  execution  against  the  person  without  any  previous 
order  of  arrest,  and  that  it  would  be  necessary  to 
prove  the  conversion  in  order  to  maintain  the  action, 
though  it  might  not  be  necessary  to  allege  in  the  com- 
plaint, or  to  prove  the  fiduciary  capacity,  which 
would  be  a  fact  extrinsic  the  cause  of  action,  and  that 
a  failure  to  prove  that  allegation,  if  made,  would  not 
defeat  the  action  if  the  conversion  and  the  plaintiff's 
right  of  damages  were  proved.  A  third  class  of  cases 
are  included  in  subdivision  3,  viz.,  actions  to  recover 
property  where  the  property  was  embezzled  or  fraud- 
ulently misapplied  by  a  person  in  a  fiduciary  capacity. 
The  same  remarks  apply  to  this  class  of  cases.  A 
cause  of  action  to  recover  specific  property  might  be 
set  forth  in  the  complaint  without  disclosing  a  cause 
of  action  in  its  nature  bailable,  and  in  that  case  an 
order  of  arrest  must  be  obtained  on  affidavits  showing 
the  extrinsic  facts  essential  to  the  right  of  arrest.  In 
all  the- cases  specified  in  section  550  the  allegation  of 
the  capacity  in  which  the  defendant  received  the 
money  or  obtained  the  property  is  immaterial  to  the 

right  of  action.  That  right  would  be  the  same 
\}  •]  whatever  the  capacity  in  which  the  defendant 

acted.  The  fact  affects  simply  the  right  of  arrest, 
and  is,  therefore,  a  fact  extrinsic  the  cause  of  action, . 
which  need  not  be  alleged  in  the  complaint,  and  if 
alleged  need  not  be  proved.    Subdivision  3  of  section 
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550  was  not  changed  by  the  amendment  of  1S79,  but 
was  in  force  as  it  now  stands  when  this  action  was 
brought.  Section  557  requires  that  to  obtain  an  order 
of  arrest  under  section  549,  it  must  be  made  to  appear 
by  afiBdavit  that  a  sufficient  cause  of  action  exists 
against  the  defendant  as  prescribed  by  that  section. 
That  is  the  only  requirement,  because  the  cause  of 
action  and  the  cause  of  arrest  are  identical,  the  only 
exception  being  the  case  of  fraud,  which  is  specifically 
provided  for  by  subdivision  4.  But  such  is  not  the 
case  in  respect  to  section  550.  The  application  for  an 
order  to  arrest  under  that  section,  must  show  not  only 
a  sufficient  right  of  action  as  prescribed  in  that 
section,  but  also  the  other  mattei-s  extrinsic  the  cause 
of  action  specified  in  that  section.  And  section  558 
requires  that  the  complaint  set  forth  a  sufficient  cause 
of  action,  as  required  by  section  557.  There  is  no 
requirement  that  any  of  the  extrinsic  facts  be  set  forth 
in  the  complaint,  except,  as  before  stated,  in  the 
single  instance  of  fraud  in  contracting  the  liability. 
It  cannot  be  argued  that  the  requirements  that  the 
complaint  set  forth  a  sufficient  cause  of  action,  as 
[*']  required  by  section  557,  has  any  reference  to 
the  judiciary  capacity  in  which  the  defendant  was 
acting  when  he  incurred  the  liability.  Section  550  de- 
fines several  classes  of  actions,  and  the  requirement  is 
that  the  complaint  show  a  right  in  the  plaintiff  to 
maintain  an  action  belonging  to  one  of  these  classes. 
Subd.  1  refers  to  an  action  for  the  recovery  of  a  chattel 
analogous  to  the  common  law  action  of  replevin. 
Subd.  2  refers  to  an  action  on  contract,  express  or  im- 
plied. Subd.  4,  to  an  action  for  specific  performance. 
Subd.  3  refers,  first,  to  an  action  for  money  had  or  re- 
ceived; secondly,  to  an  action  for  the  recovery  of  prop- 
erty; and  thirdly,  to  an  action  for  damages,  for  the  con- 
version of  property.  In  each  of  these  subdivisions, 
[1*]  the  nature  of  the  action  is  first  stated,  and  then, 
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after  the  word  ''where,"  the  extrinsic  facts  which 
subject  the  defendant  to  arrest  are  set  forth.  To  sus- 
tain an  order  of  arrest  under  either  of  these  subdivis- 
ions, the  complaint  must  state  facts  sufficient  to  show  a 
cause  of  action  of  one  of  the  classes  specified  in  the 
subdivision  under,  which  the  plaintiff  proceeds.  If  a 
plaintiff  obtaining  an  order  of  arrest  under  Subd.  3. 
should  set  forth  in  his  complaint  only  a  cause  of  action 
for  money  lent,  or  oh  a  promissory  note,  or  for  goods 
sold  and  delivered  or  the  like,  the  complaint  would  be 
so  inconsistent  with  the  ground  of  arrest,  that  the 
order  ought  to  be  vacated.     We  do  not  think  that 

anything  further  was  intended  than  that  the  corn- 
er ^]  plaint  should  show  that  the  action  was  one  in 

which  on  proof  of  the  necessary  extrinsic  facts  an 
order  of  arrest  may  properly  be  gi anted.*  The  object 
was  not  the  same  as  that  of  Subd.  4  of  section  519,  viz: 
to  allow  the  defendant  the  benefit  of  a  trial  upon  the . 
allegations  of  the  affidavits  upon  which  his  arrest  was 
ordei^,  and  to  make  the  plaintiff's  recovery  depend 
upon  his  maintaining  these  allegations.  If  such  had 
been  the  intention,  explicit  and  unambiguous  lan- 
guage, similar  to  that  used  in  Subd.  4  of  section  549, 
would  have  been  adopted  and  we  should  not  have  been 
left  to  spell  out  the  intention  by  giving  to  the  lan- 
guage used  a  more  comprehensive  meaning  than  that 
which  its  literal  interpretation  admits.  There  is  not 
the  same  reason  for  requiring  the  ground  of  arrest  to 
be  tried  in  the  action  where  the  allegation  is  of  a 
fiduciary  capacity  as  where  it  charges  fraud.  A  charge 
of  fraud  is  essentially  a  question  of  fact  to  be  deter- 
mined by  a  jury,'  while  the  question  of  fiduciary 
capacity  is  ordinarily  one  of  law,  which  the  Court  is 
more  competent  to  dispose  of.    It  might  well,  there- 

*  See  Mather  v.  Hannauer,  55  ffaw,  Pr.^  1;   Shaw  v.  Livermorei  55 
/rf.,  85;  Boweiy  Nt'l  Bank  v.  Duryea,  65  Haw.  Pr,,  88. 
Vol.  v.— 2. 
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fore,  be  left,  as  it  was  before  the  amendm^it  of  1879, 
to  be  determined  on  a  motion  to  vacate  the  order 
of  arrest  (see  Republic  of  Mexico  v.  De  Arangoiz,  5 
Duer,  643;  Wood  t;.  Henry,  40  N.  F.,  124).  As  to  the 
grounds  of  arrest  specified  in  Subds.  1,  2  and  4,  it  is 
manifest  that  they  have  no  proper  place  in  the  com- 
plaint. 

It  is  suggested  that  the  amendment  made  in  1879 
to  section  558  shows  that  it  was  intended  to  give  to 
that  section  a  broader  meaning  than  that  which  I 
have  attributed  to  it.  The  section  as  it  stood  in  1877 
provided  that  the  order  of  arrest  should  be  vacated  if 
the  complaint,  when  served,  showed  that  the  cause  of 
action  was  not  one  of  those  specified  in  sections  549 
and  550.  The  amendment  of  1879  changed  this  lan- 
guage so  as  to  req'iire  the  order  to  be  vacated  if  the 
complaint  failed  to  show  a  sufficient  cause  of  action  as 
prescribed  by  these  sections.  I  do  not  think  that  this 
amendment  was  intended  to  make  any  substantial 
change;  certainly  not  to  require  anything  extrinsic 
the  cause  of  action  should  be  set  forth.*  A  very 
strong  argument  to  the  contrary  is  to  be  found  in  the 
circumstance  that  while  the  amendatory  act  of  1879 
provides  that  the  amendment  of  section  549  (being  the 
amendment  requiring  that  when  fraud  is  made  the 
ground  of  arrest  it  must  be  alleged  in  the  complaint) 
shall  not  apply  to  existing  suits  (Laws  of  1879,  Ch. 
542,  Sec.  2),  there  is  no  such  saving  clause  in  regard 
to  the  amendment  of  557  and  553.  If  this  last  amend- 
ment was  intended  to  put  the  allegation  of  fiduciary 
capacity  on  the  same  footing  as  the  allegation  of 
fraud,  there  was  the  same  reason  for  saving  existing 
suits  from  the  effect  of  the  amendment  as  there  was 


•  It  is  not  necessary  or  proper  to  insert  in  the  complaint  the  matters 
extitosic  to  the  cause  of  action  which  render  the  defendant  liable  to 
arreat  under  pection  660  of  the  Code  of  Civil  Procedure.  Bowery 
Natl  Bank  tj.  Duiyea,  74  N,  T.,  491;  Hecht  t>.  Levy,  20  Run,  53. 
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in  the  case  of  the  amendment  to  section  549.  The 
omission  of  such  a  saving  clause  clearly  shows  that 
no  important  change  was  intended. 

The  judgment  should  be  affirmed  with  costs. 

All  concurred. 


NEWBERG,  Respondent,  v.  SCHWAB,  et  al., 
Appellants. 

N.  Y.  SuPEMOB  Court;  General  Term,  May,  1883. 

§§  66,  7S. 
Attorney. — I^hlto  me  on  undertdking  aeeigned  to  Mm  tnth  judgment. 

An  attorney  who  has  a  lien  for  his  serrices,  upon  a  judgment  recovered 
for  his  client,  may  take  an  assignment  of  the  said  judgment,  with  the 
undertakings  in  the  action,  in  payment  of  said  services,  and  may 
bring  an  action  on  the  undertaking  in  his  own  name. 

{Decided  May  t,  1888,) 

Appeal  from  a  judgment  entered  upon  the  verdict 
of  a  jmy  by  direction  of  the  Court  for  the  sum  of 
$603.02. 

The  facts  are  as  follows:  One  Lewis  Beckel  sued 
George  M.  Mittnacht  to  recover  the  possession  of  a 
certain  safe,  keys^  &c.,  or  their  value;  in  that  action 
the  defendant  was  arrested  for  eloigning  the  property, 
and  gave  an  undertaking  upon  arrest,  his  bail  beini; 
the  defendants  in  this  action.  Said  action  was  tried, 
and  resulted  in  a  judgment  for  the  plaintiff  Lewis 
Beckel;  execution  was  duly  issued  therein  and  re- 
turned unsatisfied.  The  said  judgment  was  thereafter 
assigned  to  this  plaintiff,  together  with  the  undertak- 
ing upon  arrest  above  referred  to,  and  this  action 
upon  the  said  undertaking  was  then  brought. 
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The  plaintiflf  was  the  attorney  for  the  plaintiff  in 
the  case  of  Beckel  v.  Mittnacht,  and  took  the  assign- 
ment to  protect  a  lien  on  the  judgment  in  that  action, 
in  which  the  undertaking  in  suit  was  given,  and  in 
payment  for  services  rendered  by  him  therein. 

Christopher  Fine,  for  appellant. 
Ooff  &  Pollock,  for  respondent. 

O'GoRMAN,  J.— This  case  was  tried  before  Judge 
Freedman  and  a  jury. 

The  chief  question  discussed  was  whether  an  at- 
torney, having  obtained  a  judgment  in  favor  of  his 
client,  who  was  plaintiff  in  an  action  of  replevin,  upon 
which  judgment  lie  had  a  lien  for  his  professional  ser- 
vices, can,  on  the  assignment  of  such  judgment  to  him, 
succeed  in  an  action  in  his  own  name  against  the  sure- 
ties of  the  defendants  in  such  action  of  replevin.  There 
is  no  legal  objection  to  an  attorney  taking  an  assign- 
ment from  his  client  of  a  judgment  in  favor  of  his 
cUent  in  payment  of  any  debt  due  to  him  by  his  client, 
and  becoming  thus  the  lawful  owner  of  the  judgment 
(CoughUn  V.  N.  Y.  C.  &  H.  E.  R.  Co.,  71  N,  F.,  445). 
There  is  no  reason  why  he  should  not  be  entitled  to 
put  in  force  all  the  lawful  means  which  the  assignor 
possessed  to  make  the  judgment  effectual.  The  right 
to  compel  the  sureties  to  respond  for  the  default  of 
their  principals,  the  defendants  in  that  replevin  action, 
was  one,  and  the  most  effectual  of  these  means;  and 
went  with  the  assignment  and  the  legal  ownership  of 
the  judgment. 

The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.  (concurring):— On  the  whole 
case,  I  am  of  opinion  that  judgment  should  be  affirmed 
with  costs. 

Inoraham,  J.,  concurred. 
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ASSIGNHXNT    OF    DSBT    PASSES    COLLATERAL.— It  is    Well  Settled 

that  as  a  general  rule  an  assignment  of  a  debt,  bill,  note,  bond, 
etc.,  carries  with  it  all  collateral  securities.  Wehle  v.  Spellman,  75 
Jf.  r.,  685;  Craig  tJ.  Parkis,  40  Id.,  181;  Gallagher  f>.  Nichols,  60 
Id,,  438,  affgie  Abb.  Pr.,  N,  8.,  887;  Kellogg  f>.  Smith,  26  K  F., 
18;  Cady  t».  Sheldon,  88  Barb.,  103;  Parmelee  v.  Dunn,  23  Id.,  461; 
Rose  V,  Baker,  18  Id.,  280;  Langdon  v,  Buel,  5  Wend.,  80;  Jackson  v. 
Blodgett,  6  Cow.,  202;  Green  v.  Hart,  1  Johns.,  580;  Curtis  v.  Tyler, 
9  Flaige,  432;  Bowdoin  v.  Colman,  6  Duer,  182;  S.  C,  8  Abb,  Pr„  431; 
Hatch  t>.  White,  2  QaU.  [U.  8.  Circ.  a.],  152;  Dodge  v.  Freedman'a 
Sav.&  Trust  Co.,  2  MacArthur  [Dut.  Col],  420;  Dunn  v.  Snell,  15 
Man.,  485;  Jones  v.  Witter,  13  Id,,  282;  Titcomb  v,  Thomas,  5  Greeiil. 
[Me,],  282;  Reeves  v,  Scully,  Walk.  Oh.  [Mich.],  248;  Johnson  v.  Car- 
penter,  7  Minn.,  188;  Holmes  v,  McLintry,  44  Miss.,  94;  Miller  v.  Ord, 
2  Binn,  [F^.],  382;  Fox  v.  Foster,  4  Pa.  8t.,  119;  Freedman*8  Bank  v. 
Ruckman,  16  Qrat.  [Fo.].  129;  Crofts.  Bunster.  9  Wise.,  503;  Cornell 
9.  Hichens,  11  Id.,  853;  Fisher  v,  Otes,  3  OAaTuf.  [TTf^c.],  94;Martineau 
€.  McCollum,  4  /d.,  153;Mar6ton  v.  Allen,  8  ifees.  db  Wels.,  494;  Adams 
»,  Jones,  12  Ad.  eft  ^.  [Eng.  K.  B.],  455;  Hayes  v.  Caulfleld,  L.  It.,  5 
Q.  B.,  81. 

ASSIOKHENT    OP    JCXKJMENT    CARRIES  WITH  IT  REMEDIES,  ETC. — 

An  assignment  or  transfer  of  a  judgment  operates  p^  se  to  transfer  any 
and  all  remedies  and  means  of  enforcing  payment  of  it.  Bolen  v.  Cros- 
by, 49  N.  T.,  183;  and  see  Bentley  v.  Smilh,  1  Abb,,  Ct.  of  App.  Dec, 
126;  Wehle  «.  Spellman,  75  iT.  Y.,  585;  Waldron  v.  Waldron,  17  Id., 
466. 

Where  a  judgment  was  against  a  corporation  it  was  held  that  an  as- 
signment of  it  carried  with  it  the  right  to  sue  a  trustee  in  default  as  to 
filing,  eU,,  an  annal  report,  Bolden  v,  Crosby,  49  N,  Y,,  183. 

Where  a  debt  was  secured  by  a  mortgage,— ilfeW,  that  an  assignment 
of  a  judgment  for  a  part  of  the  debt  carried  the  mortgage  pro  ianto, 
Pattiflon  f>.  Hull.  9  Cou>.,  747;  De  Grant  v.  Graham  (N.  Y.  Sup.  Ct,  8. 
P.,  1842),  1 N.  T.,  Leg,  Gbs.,  76. 

An  assignment  by  a  defendant  of  a  judgment  recovered  by  him  in 
an  action  of  claim  and  delivery,  and  of  *'  all  sum  and  sums  of  money 
that  may  be  had  or  claimed  by  means  thereof,  or  on  any  proceeding  to 
be  had  thereui>on,"  transfers  to  the  assignee  any  undertaking  made  for 
the  delivery  of  the  property  to  plaintiff,  and  the  assignee  may  maintain 
an  action  on  such  undertaking.  Bowdoin  «.  Colman,  6  Buer,  182;  /^. 
a,8-4W.  Pr.,  481. 

In  Gallarati  v.  Orser  (4  Bosw.,  94),  an  assignment  in  the  same  words 
was  held  to  transfer  a  cause  of  action  against  the  Sheriff  on  his  liability 
as  boil  for  a  defendant  arrested  by  him  in  the  action. 

An  assignment  of  a  judgment  '*  with  such  rights  and  privileges  as  I 
may  have  or  be  entitled  ta  therein/'  conveys  not  only  the  judgment  but 
also  a  cause  of  action,  existing  in  favor  of  the  assignor,  on  the  bond  of 
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a  deputy  aheriil  for  hia  failure  to  enforoe  a  levy  under  an  ezecotion  is- 
sued thereon.    Thomas  v.  Hubbell,  SUN.  T.,  130. 

An  assignment  of  a  judgment  carries  with  it  a  right  of  action  for  a 
false  return.    Goodrich  «.  Bowe.  1  OUy  OL  R,  888. 

Where  a  judgment  was  attached,— JZtltf  that  an  undertaking  to  stay 
execution  thereon  passed  with  the  judgment  to  the  sheriff.  Wehle  t. 
SpeUman,  75  N,  F.,  685. 


DUYCKINCK,  Respondent,  v.  THE  N.  Y.  ELE- 
VATED R.  R.  CO.,  Appellant. 

N.  Y.  Superior  Court,  General  Term,  May,  1883. 

§  542. 

Amended  antwer— Bight  to  urve,  waiver  of, 

Tlie  defendant's  right  to  amend  his  answer  as  of  course,  is  not  waired 

by  his  service  of  notice  of  trial.* 
{Decided  May  16,  1888.) 

Appeal  by  defendant  from  order  striking  out 
amended  answer  of  defendant. 

DeyOj  Duer  &  Bauerdorfy  for  appellant. 

A.  Edward  Woodruffs  for  respondent. 

Per  Curlam. — ^The  amended  answer  was  served 
within  the  twenty  days  named  in  the  Code  as  the 
period  within  which  an  amended  pleading  may  be 
served  as  of  course.  Before  it  was  served  both  psudiies 
had  noticed  the  issues  for  trial.  The  respondent  con- 
tended that  noticing  an  issue  for  trial  is  a  waiver  by 
the  party  noticing  of  a  right  to  thereafter  amend  as 
of  course,  under  section  542  of  the  Code  of  Civil  Pro- 

*  See  on  this  point  Clifton  «.  Brown,  %  N.  F.  Cit,  Pro.,  44,  and 
oaaes  there  cited. 


CIVIL  PROCEDURE  REPORTS.  23 

Duyckinck  «.  The  N.  T.  Elevated  R  R.  Go. 

oedure.  Sdme  cases  cited  support  the  proposition. 
These  cases,  however^  do  not  so  definitely  and  clearly 
state  the  law  as  it  is  stated  in  section  642.  That  sec- 
tion states  when  and  why  an  answer  otherwise  prop- 
erly amended  as  of  course  may  be  stricken  out.  The 
plaintiff  had  no  right  to  demand  that  the  answer  be 
stricken  out,  unless  it  is  shown  that  the  pleading  was 
amended  for  the  purpose  of  delay^  and  this  is  a  matter 
not  connected  with  considerations  that  are  attached 
to  the  service  of  notice  of  trial.  The  affidavit  below 
did  not  charge  that  the  amendment  was  for  delay  al- 
though it  made  charges  as  to  the  ulterior  purpose  of 
the  amendment.  The  order  to  show  cause,  did  not 
state  any  ground  of  motion.  The  affidavit,  however, 
for  the  defendants  was  made  by  one  of  their  attorneys, 
and  averred  that  the  answer  was  served  in  good  faith 
and  not  for  the  piupose  of  any  delay.  The  general 
circumstance  seems  to  show  that  delay  was  not  the 
purpose  of  the  amendment.  It  is  not  meant  to  be  said 
that  the  amendment  was  or  was  not  frivolous,  or  thab 
in  a  proper  case,  if  the  amendment  is  frivolous,  it  is 
not  sufficient  evidence  of  a  purpose  to  delay. 

Sedgwick,  Ch.  J.;  Tritax  and    Inqraham,  JJ.» 
sitting. 
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MERCHANT  AND  ANOTHER  v.  SESSIONS. 

City  Court  of  New  York,  Special  Term^  February, 

1884. 

§§  66,  2432,  et  seq. 

Attorney' 8  lien  for  eoiU—Not  affected  by  fact  that  hie  client  has  made  a 
general  assignment— May  he  enforced  by  supplementary  proceedings. 

An  attorney  has  a  lien  upon  a  Judgment  recovered  by  him  for  his  costs, 
which  may  be  enforced  by  supplementary  proceedings,  and  which  is 
not  affected  by  the  fact  that  his  client  has  made  a  general  assignment 
for  the  benefit  of  his  creditors. 

Where  an  attorney  recovered  a  judgment  for  one  A.  M.  &  S.  L.  M.,  and 
subsequently  procured  an  order  for  the  examination  of  the  judgment 
debtor,  in  which,  after  setting  forth  the  recovery  of  the  judgment  and 
other  jurisdictional  facts,  he  stated  '*  that  deponent  wos  the  attorney 
for  said  plaintiffs  in  the  action  in  which  said  judgment  was  recovered, 
and  by  reason  thereof  acquired  a  lien  thereon  for  his  costs  and  foes, 
of  the  existence  of  which  lien  he  has  given  the  defendant  due  notice; 
that  the  amount  of  his  costs  is  $10.47,  and  the  amount  of  his  fees,  by 
agreement  with  plaintiff,  is  $147.15,  no  part  of  which  fees  or  costs 
have  been  paid  deponent;  that  these  proceedings  ai*e  brought  for  the 
purpose  of  collecting  said  fees  and  costs,"  and  it  appeared  that  the 
judgment  creditors  had,  before  the  order  was  granted,  made  an 
assignment  for  the  benefit  of  their  creditors, — lleld,  that  as  the  attor- 
ney was  not  attempting  to  collect  the  judgment  generally,  but  simply 
to  enforce  his  lien  for  costs  and  fees,  the  order  for  that  purpose  should 
be  sustained  and  the  examination  must  proceed. 

{Decided  Mofreh,  8,  1884.) 

Motion  to  vacate  and  set  aside  an  order  for  the  ex- 
amination of  the  judgment  debtor. 

On  December  14,  1883,  James  White,  an  attorney 
and  counsellor-at-law,  procured  an  order  for  the  ex- 
amination of  the  defendant  in  proceedings  supple- 
mentary to  execution,  on  an  affidavit  made  by  him- 
self, in  which,  after  setting  forth  the  recovery  of  a 
judgment  in  favor  of  Anderson  and  Stephen  L.  Mer- 
chant, against  one  Palmer  Sessions^  and  that  said 
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judgment  was  wholly  unpaid,  and  other  jurisdictional 
facts;  he  continued,  **  that  deponent  was  the  attorney 
for  said  plaintiffs  in  the  action  in  which  said  judgment 
was  recovered,  and  hy  reason  thereof  acquired  a  lien 
thereon  for  his  costs  and  fees,  of  the  existence  of 
which  lien  he  has  given  the  defendant  due  notice;  that 
the  amount  of  his  costs  is  $19.47,  and  the  amount  of 
his  fees,  by  agreement  with  plaintiff  is  $147.15.  No 
part  of  which  fees  or  costs  have  been  paid  deponent; 
that  these  proceedings  are  brought  for  the  purpose  of 
collecting  said  fees  and  costs. 

On  the  return  day  named  in  the  order  the  judgment 
debtor  appeared  by  attorney  and  made  this  motion. 

John  L.  Shirley^  for  the  motion,  cited  Russell  v, 
SomerviUe,  10  Abh.  N.  a,  396. 

Henry  H.  Browne,  opposed. 

Mr.  White  undoubtedly  has  a  lien  upon  the  judg- 
ment herein  for  his  costs  and  compensation. 

The  Code  (§66),  provides  that  *'from  the  com- 
mencement of  an  action  .  .  .  the  attorney  who 
appears  for  a  party  has  a  lien  upon  his  client's  cause 
of  action  .  .  .  which  attaches  to  a  verdict,  re- 
port, decision  or  judgment  in  his  client's  favor,  and 
the  proceeds  thereof  into  whosoever  hands  they  may 
come.^^  See  also  Lansing  v.  Ensign,  62  How.  Pr.,  363. 
This  lien  was  not  affected  by  the  plaintiff's  assign- 
ment. 

An  attorney's  lien  for  his  costs  and  compensation 
*'  is  not  affected  by  the  fact  that  the  client  has  made 
a  general  assignment  for  the  benefit  of  creditors,  as 
the  assignee  takes  only  an  interest  in  such  property, 
subject  to  all  equities  existing  in  favor  of  the  attorney 
against  his  assignor.  Ward  v.  Craig,  87  N.  F.,  659. 
See  also  In  re  Bailey,  4  N.  Y.  Civ.  Pro.,  140.  The 
lien  may  be  enforced  by  supplementary  proceedings. 
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Russell  V.  Somerville,  10  Abb.  N.  C,  895.    See  also  In 
re  Bailey,  4  N.  Y.  Civ.  Pro.,  140. 

Hyatt,  J.— The  attorney  has  a  lien  upon  the  judg- 
ment for  his  costs;  it  is  not  affected  by  the  fact  that 
his  client  has  made  a  general  assignment  for  the  ben- 
efit of  creditors;  the  assignee's  interest  is  subject  to  all 
equities  existing  in  favor  of  the  attorney  (Ward  v. 
Craig,  87  N.  Y.,  559).  The  lien  may  be  enforced  by  sup- 
plementary proceedings  (Russell  V.  Somerville,  10  ^466. 
N.  C,  395).  The  attorney  is  not  attempting  to  collect 
the  judgment  genelrally,  but  simply  to  enforce  his  lien 
for  costs  and  fees,  and  for  that  purpose  the  order  is 
sustained,  and  the  examination  must  proceed. 


METROPOLITAN  CONCERT  GARDEN  CO.,  Appel- 
lant, V.  ABBEY,  Respondent,  and  three 

OTHER  CASES. 

N.  Y.  Superior  Court,  General  Term,  June,  1883. 

§  55. 

Attorney  and  eUenU—SHpulaUons^Pouier  qf  court  in  regard  to. 

The  court  has  power  in  a  proper  case  to  relieve  a  client  from  his  attor- 
ney's stipulations,  e.  g.,  agreements  that  the  verdict  of  a  jury,  or  order 
or  direction  of  the  court  in  another  action  between  the  same  parties 
shall  be  considered  to  have  been  made  in  the  action  in  which  the 
stipulation  is  entered  into— that  in  case  a  default  in  a  certain  other 
action  between  the  same  parties  is  not  opened,  judgment  shall  be 
entered  in  the  action  in  which  the  consent  is  made  against  the  party 
consenting  \}\ 

Qiutre,  whether  an  attorney  can  bind  the  client  by  such  stipulations 
without  his  express  assent  or  authority  [•]. 

{Decided  June  2,  1888.) 

Appeal  from  order  of  the  special  term  relieving  the 
defendants  fronj  stipulations  entered  into  by  their  for- 
mer  attorneys. 
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The  stipulation  in  action  No.  3  was  to  the  effect 
that  the  verdict  of  the  jury,  or  direction  or  order  of 
the  court,  in  certain  other  actions  between  the  same 
parties  should  be  taken  and  considered  as  having  been 
rendered  and  made  in  this  action.  The  exact  terms  of 
the  stipulation  in  action  No.  4  were  not  stated,  but  it 
appeared  to  have  been  to  the  effect  that  if  the  default 
in  actions  Nos.  1  and  2  should  not  be  opened,  the 
plaintiffs  should  enter  judgment  for  the  amount  de- 
manded in  the  complaint  in  said  action  No.  4. 

Davenport  &  LeedSy  for  appellant. 

Oeo.  L,  Rives  and  A,  J.  Dittennoefery  for  re- 
spondent. 

Ingraham,  J.— It  is  well  settled  that  the  court  at 
special  term  had  power  to  relieve  the  defendants  from 
the  stipulation  entered  into  by  their  attorneys 
[1]  (Barry  v.  Mutual  Life.  Ins.  Co.,  53  N.  Y.,  536).  At 
the  time  the  stipulation  in  action  No.  3  was  signed 
defendant's  attorney  was  in  Europe,  and  both  defend- 
ants swear  that  the  stipulation  had  been  entered  into 
without  their  authority,  and  that  they  had  no  knowl- 
edge that  either  of  them  had  been  made  until  about 
the  trial  of  the  applications  to  the  special  term  for  re- 
Uef. 

I  think  that  under  the  decision  cited  by  the  court, 
in  granting  the  order  appealed  from,  there  is  consider- 
able doubt  whether  an  attorney  has  authority  to 
[*]  make  such  stipulations  as  were  made  in  these, 
cases  without  the  express  assent  of  his  client.  It 
was  undoubtedly  within  the  power  of  the  court  to 
grant  or  refuse  a  favor  on  condition  of  making  such 
stipulation;  and  an  acceptance  of  such  a  favor  would 
bind  the  party  so  accepting  it  with  the  terms  or  condi- 
tions on  which  it  was  granted;  but  it  does  not  appear 
that  the  stipulations  in  question  were  executed  imder 
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such  a  direction,  but  were  simply  made  in  pursuance 
of  an  agreement  between  the  attorneys  for  their  re- 
spective parties. 

Without  passin«:  on  that  question,  and  without 
passing  on  the  validity  of  the  defenses  set  up  in  the 
amended  answer,  I  think  that  this  was  a  proper  case 
for  the  Court  to  relieve  the  defendants  from  the  stipu- 
lations. The  original  actions  were  never  tried,  but 
ludpjments  were  taken  by  default;  the  defendants  have 
had  no  opportunity  to  try  the  question  in  the  regular 
way  at  the  regular  trial  terms;  and  I  think,  under  the 
circumstances  of  these  causes,  they  should  have  such 
opjK)rtunity.  If  plaintiffs  are  entitled  to  recover,  it 
does  not  appear  that  they  will  be  prejudiced  by  the  or- 
der appealed  from.  That  provides  for  security  for  the 
payment  of  any  judgment  that  they  may  obtain,  and 
the  payment  to  them  of  the  costs  of  the  actions. 

I  am  of  the  opinion  that  under  aU  the  circumstances 
of  these  cases  the  order  appealed  from  should  be  af- 
firmed without  costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concur. 


HEIN,  Appellant,  v.  DAVIDSON,  Respondent. 

N.  T.   Court  op  Common  Pleas,   General  Term. 
January,  1884. 

§§U21-U25. 

ProfsidofU  of  the  Oodj  (§§  1421-1425)  authorking  substituti&n  of  tn/dtmni- 
tor%foT  Sherijf  in  actum  againai  him  for  trespass  uneonsUttitumal, 

Sections  1421  to  1425  of  the  Code  of  Civil  Procedure,  which  provide  for 
the  relief  of  an  officer  and  those  acting  under  him  from  liabilityfor  a 
trespass  iu  cases  where  he  has  received  indemnity  by  substituting  the 
indemnitors  as  defendants  in  his  place  in  actions  brought  against  him. 
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are  uncoiuititutional  and  void  [-,  ^j,  and  a  direct  violation  of  the  pro- 
vision of  the  Constitution  which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty  or  properly  without  due  process  of  law  [•,  •,  *]. 

Hesfeberg  v.  Riley  (3  N,  T.  Oiv,  Pro.,  165),  distinguished  [*], 

{Decided,  January  21,  1884.) 

Appeal  from  order  substituting  the  sureties  on  an 
indemnity  bond  as  defendants  in  place  of  the  Sheriff 
of  New  York  County  in  an  action  against  him. 

More,  Applington  &  More,  for  appellant. 

It  is  settled,  and  universally  conceded  that  this 
plaintiff  could  sue  all  four  of  these  men  for  the  wrong- 
ful conversion,  or  each  one  of  them  separately,  and 
could  proceed  to  judgment  against  each.  Cow.  Treat. 
{Tracy)  4  Ed.,  §  707.  The  Legislature  by  sections  1421 
to  1426  of  the  Code,  if  the  provisions  are  valid,  takes 
away  plaintiff's  right  of  action  against  the  man  David- 
son, the  principal  wrongdoer.  This  is  clearly  uncon- 
stitutional; as  clearly  as  if  the  act  had  authorized  the 
release  of  one  of  several,  joint  and  several  makers  of  a 
promissory  note.  Judge  Cooley  says  in  Cootey  on 
Con.  Lim.,  7th  Ed.,  p.  545:  '*A  vested  right  of  ac- 
tion is  property  in  the  same  sense  in  which  tangible 
things  are  property,  and  is  equally  protected  against 
arbitrary  interference.  Where  it  springs  from  con- 
ract  or  from  the  principles  of  the  common  law,  it  is 
not  competent  for  the  Legislature  to  take  it  away." 
See  Taylor  v.  Porter,  4  Hill,  140;  Powers  v.  Bergen, 
6  N.  F.,  358;  Wilkinson  v.  Leland,  2  Pet.  [U.  S.\  C57; 
Westervelt  v.  Gre^,  12  JV.  F.,  202;  Rockwell  v.  Near- 
ing,  35  Id.,  302. 

This  last  case  was  like  ours  in  this,  that  the  action 
was  for  a  wrongful  conversion.  See  Gebhard  v.  Rail- 
road Co.,  17  Blatch.  {U.  8.  Circ.  Ct.l  416.  In  which 
it  was  held  tJiat  a  creditor  could  not  be  compelled  to 
change  securities  {see  People  v.  Morris,  13  Wend.,  329). 
"It  is  now  considered  an  universal  and  fundamental 
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proposition  in  every  well  regulated  government, 
whether  embodied  in  a  constitutional  form  or  not,  that 
private  property  cannot  be  taken  for  strictly  private 
purposes  at  all,  nor  for  public  use  without  just  com- 
pensation.'* 

Morris  Ooodhart^  for  respondents. 

In  view  of  the  numerous  applications  of  this  kind 
that  have  been  made  and  passed  upon  at  Special  and 
Greneral  Terms  and  finally  determined  in  the  Court  of 
Appeals,  the  presumption  is  that  the  legality  of  theappli- 
cation  was  viewed  in  aU  its  aspects,  and  this  Com*t  will 
not  declare  it  unconstitutional.  See  Macomber  v.  The 
Mayor,  &c.,  17  Abb.  Pr.,  85;  Hessberg  v.  Riley,  2  N. 
Y.  Civ.  Pro.,  165. 

Precedents  aife  expositions  of  the  law. 

These  provisions  of  the  Code,  salutary  in  their  eflFect 
in  giving  the  responsible  parties  a  direct  opportunity 
to  defend,  surround  the  rights  of  the  plaintiflE  with 
every  safeguard  by  giving  the  Court  power  to  compel 
the  giving  of  ample  security 'and  entitling  him  to  a 
recovery  on  the  same  testimony,  and  do  not  take  away 
or  diminish  his  remedy  for  the  alleged  wrong. 

The  plaintiff  is  fully  protected,  there  being  no  claim 
made  that  the  three  indemnitors  are  not  in  any  way 
responsible  and  able  to  respond  to  any  judgment  which 
may  be  obtained  against  them;  and  coming  involun- 
tarily, as  they  do,  to  assume  in  his  stead  all  the  respon- 
sibility which  may  attach  to  the  acts  of  the  Sheriff,  a 
judgment  obtained  against  them  could  be  enforced 
with  the  same  force,  effect  and  advantage  as  if  en- 
forced against  the  Sheriff.     .    . 

The  bond  of  indemnity  does  not  limit  the  amount  of 
the  recovery  of  the  plaintiff. 

It  is  well  settled  that  the  plaintiff  could  elect  to  sue 
the  indemnitors  alone  or  jointly  with  the  Sheriff.  This 
is  on  the  theory  that  they  are  joint  tort  feasors  with 
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the  Sheriff,  who  acts  under  their  direction  by  virtae.of 
the  bond.  Consequently  the  petitioners  are  orip^nally 
liable  for  the  full  amount  of  any  alleged  damages.  See 
Herring  v.  Hoppock,  15  N.  F.,  409;  Webber  v.  Ferris, 
87  How.  Pr.y  102.  The  Legislature  may  constitution- 
ally enact  laws  to  render  valid  and  legal  the  doings  of 
public  ofScers  who  have  exceeded  th^  authority,  al- 
though by  such  laws  individuals  may  be  deprived  of 
rights  previously  vested.  Smith's  Commentaries  of 
Constitutional  Construction^  page  409,  and  authorities 
there  cited. 

VanBpxjnt>  J.— The  sole  question  raised  on  this 
appeal  involves  the  power  of  the  L^slature  to  pass 
sections  1421  to  1425  of  the  Code,  whereby  it  has  un- 
dertaken to  authorize  the  Court  to  relieve  the  Sheriff 
from  liability  for  a  trespass  in  cases  where  he  has  re- 
ceived indemnity,  and  substituting  the  responsibility 
of  the  indemnitors  therefor.  There  is  no  claim  made 
by  the  appellants  here  but  that  the  provisions  of  the 
Code  as  they  now  exist  seem  to  protect  the  rights  of 
the  plaintiff  to  a  reasonable  decree;  but  it  is  urged  that 
if  the  Legislature  has  the  right  to  exempt  the  Sheriff 
from  liability  for  a  trespass  under  any  circumstances, 
they  have  a  right  to  remove  the  safeguards  which  now 
surround  the  exercise  of  the  power  and  leave  the  party 
aggrieved  to  his  remedy  against  the  plaintiff  on  the 
execution  or  attachment  by  virtue  of  which  the  Sheriff 
claimed  to  be  acting  at  the  time  of  the  alleged  tres- 
pass. 

It  seems  to  me  that  it  follows  as  a  matter  of  course 
that  if  the  Legislature  can  say  that  a  Sheriff  shall  not 

be  liable  for.  the  taking  of  the  property  of  a  third 
[?]   party  where  he  claims  to  act  by  virtue  of  process 

against  another,  under  any  circumstances,  they 
can.equally  well  say  that  he  shall  not  be  liable  for  such 
a  trespass  under  all  circumstances. 
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In  other  words,  if  the  Legislature  can  say  that 
where  the  Sheriff  takes,  by  virtue  of  an  execution 
against  A.,  the  property  of  B.  at  the  instigation  of  0. 
and  D.,  that  B.'s  only  remedy  shall  be  against  C.  and 
D.,  and  that  .the  Sheriff  may  be  exonerated  from  all 
liability,  then  they  can  equally  well  say  that  if  the 
Sheriff,  although  not  indemnified,  takes  the  property 
of  B.  under  an  execution  against  A.,  that  B.  shall  have 
no  right  of  action  against  the  Sheriff.  Such  legisla- 
tion would  seem  to  be  a  direct  violation  of  the  pro- 
vision of  the  Constitution*  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law. 

In  the  case  above  presented  a  party  would  be  de- 
prived of  his  property  without  any  redress  whatever, 

the  Sheriff  being  freed  from  responsibility,  be- 
[^]   cause  he.  held  process  against  another  party  at  the 

time  of  the  commission  of  the  trespass.  Although 
no  process  whatever  existed  against  the  parties  in- 
jured, and  although  he  never  has  had  his  day  in  Court, 
his  property  is  taken,  and  he  has  no  redress.  It  would 
seem  at  once  that  no  such  power  exists  in  any  Legis- 
lature. 

But  it  is  urged  that  the  above  is  not  the  case  pre- 
sented for  determination  upon  this  appeal.    That  the 

Code  gives  the  party  aggrieved  a  remedy  against 
[']    other  parties;  that  the  order  is  discretionary  with 

the  Court;  that  it  gives  the  Court  ample  power  to 
insist  upon  such  authority  as  it  may  think  necessary 
to  fully  secure  the  plaintiff,  and  that  therefore  a  differ- 
ent question  is  presented.  The  answer  to  this  sugges- 
tion seems  to  be,  that  if  the  Legislature  has  the  power 
to  relieve  the  Sheriff  from  liability,  having  pro*  rided 
these  safeguards  against  such  relief  acting  to  the  in- 

*Constitution  of  the  State  of  New  York.  Article  1,  §  6;  same  pro- 
vision:   Amendments  to  the  U.  8.  Constitution,  Article  V. 
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jury  of  the  aggrieved,  they  are  the  judge  of  the  suf- 
ficiency of  such  safeguards,  and  they  may  provide  for 
proper  protection  of  the  rights  of  the  parties  aggrieved 
or  they  may  make  such  provision  of  law  as  would 
give  no  security  whatever  to  the  injured  party,  and  he^ 
would  be  i-emediless.  The  words  "due  process  of 
law/'  mean  something  in  the  Constitution,  and  they 
are  just  as  significant  in  their  relation  to  property  as 
they  are  in  respect  to  life  and  hberty,  and  it  will  not 
be  claimed  that  any  man  can  be  deprived  of  either  life 
or  libertv  without  an  opportunity  to  be  heard. 

If  the  acts  of  the  L^islature  under  consideration 
are  valid,  then  the  party  injured  may  be  deprived  of 

his  property  without  a  particle  of  redress  against 
[*]   the  party  causing  him  the  injury,  merely  because 

he  is  a  public  officer  and  pretending  to  act  under 
process.  The  citizen  is  entitled  to  as  mudh  protection 
in  respect  to  his  property  against  the  trespasses  of  an 
officers  of  the  law  who  holds  no  process  against  him 
as  he  would  be  against  the  trespasses  of  anyone  of  his 
fellow  c'tizens,  and  it  will  hardly  be  claimed  that  the 
Legislature  could  say  that  a  party  whose  property  had 
been  taken  by  another  should  have  no  remedy  against 
the  trespasser,  but  his  remedy  must  be  confined  to 
some  other  parties  who  instigated  the  trespass.  It 
cannot  be  that  our  citizens  hold  their  property  by  so 
slight  a  tenure,  and  that  the  Legislature  have  the  right 
to  say  that  they  may  be  deprived  of  the  same  without 
their  having  any  redress  against  the  party  causing 
the  injury,  because  he  is  a  public  officer.  A  public 
officer  has  no  greater  right  to  commit  wrongs  than  a 
private  citizen^  and,  where  he  is  not  protected  by  pro- 
cess against  the  injured  party,  he  must  be  just  as  re- 
sponsible for  injuries  caused. 

It  is  true  that  in  the  case  of  Hessberg  v.  Riley  (3 
JV;  F.  Civ.  Pro.,  166)  the  Courts  say  in  their  opinion 
that  there  is  no  question  as  to  the  power  of  the 
Vol.  v.— 8. 
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[*]  Legislature  to  make  such  a  provision,  but  no  such 
point  appears  to  have  been  raised,  and  the  order 
was  attacked  upon  totally  different  grounds;  and  it 
may  very  well  be  that  all  that  was  intended  to  be  said 
was  that  there  was  no  question  in  that  case  as  to  the 
power  of  the  Legislature  to  make  such  a  provision.  In 
any  event,  until  there  has  been  a  distinct  adjudication 
by  our  highest  Courts  that  the  Legislature  have  the 
power  to  say  that  a  party  injured  shall  have  no  redress 
against  the  party  committing  the  injury,  if  such  tres- 
pass was  instigated  by  others,  but  that  his  sole  remedy 
shall  be  against  the  instigators,  I  cannot  believe  that 
the  rights  of  our  citizens  are  so  feebly  protected  by 
our  Constitution. 

The  oi*der  appealed  from  should  be  reversed,  and  the 
motion  denied,  with  $10  costs  and  disbursements  of 
this  appeal,  find  $10  costs  of  the  motion  to  abide  the 
final  event. 

J.  F.  Daly  an&  Beach,  JJ.,  concurred. 
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Supreme  Court,  First  Department,  Special  Term, 
December,  1883. 

§  1759. 

Alimony — Ceases  on  death  of  person  ordered  to  pay  it. 

The  statute  [Code  of  Civ.  Proc. ,  §  1760]  providing  that  tlie  Court  in  a 
final  decree  of  divorce  may  order  tlie  husband  to  provide  for  the  sup- 
port and  maintenance  of  tlie  wife,  simply  authorizes  it  to  compel  the 
husband  to  fulfill  his  marital  obligation,  viz.,  to  support  his  wife» 
and  nothing  more,  and  as  this  obligation  ceases  upon  the  death  of  the 
husband,  alimony  as  such  must  then  cease. 

(Decided  December       lb83.) 
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Demurrer  to  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  complaint  in  this  action  alleges  that  in  the 
year  1878  the  plaintiff  recovered  a  judgment  in  the 
Supreme  Court  of  this  State  against  one  Richard 
Field,  to  whom  she  had  theretofore  been  married^  dis- 
solving her  marriage  with  said  Field  on  account  of  his 
adultory,  and  decreeing  that  he  should  pay  to  her  for 
her  support  and  maintenance  the  sum  of  $50  per 
month;  that  no  payments  under  such  decree  had  been 
made  since  October  1,  1882;  that  on  October  27,  1882, 
said  Richard  Field  departed  this  life,  leaving  a  last 
will  and  testament,  in  which  he  nominated  the  defend- 
ants to  be  executors  thereof;  that  said  will  had  since 
been  admitted  to  probate,  and  letters  testamentary- 
had  been  duly  issued  thereon  to  the  defendants;  that 
plaintiff  had  duly  presented  her  claim,  under  the  afore- 
said judgment,  for  alimony  falling  due  since  the.death 
of  said  Richard  Field,  to  the  defendants  as  executors  of 
his  last  will  and  testament,  and  they  had  rejected  the 
same. 

The  defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Ahram  Klingy  for  the  demurrer. 

Francis  C.  Beed,  opposed. 

Van  Brunt,  J. — The  question,  involved  upon  this 
demurrer  is  whether  a  husband^s  estate,  against 
whom  a  decree  of  divorce  has  been  granted, 
can  be  made  liable  to  pay  alimony  accruing 
after  the  death  of  the  husband.  It  may  be  true 
that  the  decree  in  the  case  at  bar,  read  strictly, 
supports  this  claim,  but  the  question  remains  whether 
the  statute  authorizes  the  Court  to  make  such  a  de- 


36  CIVIL  PBOCEDUEE  EEPOETS. 

Field  «.  Field. 

cree,  and  whether  the  Court  intended  the  decree  to 
have  any  such  effect.  Although  the  counsd  fop  the 
plaintiff  cites  several  cases  in  which  he  claims  it  to 
have  been  decided  that  the  Court  has  power  to  direct 
the  payment  of  alimony  by  the  husband  after  his 
death,  I  have  failed  to  find  that  any  such  question 
was  involved  in  any  of  those  cases. 

The  provision  of  the  statute*  simply  authorizes  the 
Court  to  compel  the  husband  to  fulfill  his  marital  obli- 
gations—viz., support  his  wife— although  the  marital 
bond  has  been  severed  because  of  his  fault,  and  noth- 
ing more.  The  vested  rights  secured  by  marriage  are 
expressly  reserved.  The  wife,  notwithstanding  the 
dissolution  of  the  marital  relation,  has  her  dower  in 
all  the  real  estate  of  the  husband  owned  during  cover- 
ture, which  was  all  the  right  which  had  attached  to  the 
husband's  property  by  virture  of  the  marital  relation. 
The  husband  has  the  right  to  dispose  of  all  his  prop- 
erty without  the  consent  of  his  wite,  except  that  he 
cailnot  deprive  her  of  her  dower  in  the  real  estate 
owned  by  him  during  coverture,  and  this  right  is  pre- 
served to  the  wife  notwithstanding  the  decree  dissolv- 
ing the  marriage  contract.  The  husband  is  bound 
within  his  means  to  support  his  wife  as  long  as  he 
and  she  shall  live,  and  no  longer,  and  this  duty  is  en- 
forced by  a  provision  in  the  decree  for  permanent  ali- 
mony. 

The  statute  only  empowers  the  Court  to  enforce 
this  obligation,  and  no  more,  and  nowhere  contem- 
plates  interference  with  the  power  of  disposition  of 
his  estate  by  the  husband  which  does  not  conflict 
with  the  duties  imposed  by  the  marital  relation.  If 
this  is  not  true,  we  have  this  anomaly  presented  to  us: 
That  although  the  amount  of  permanent  alimony  de- 

♦  2 12.  S.,  144,  §§  48,  46,  46,  rc-cnacted  in  Code  of  Civil  Procedure, 
§  1759. 
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pends  very  largely,  in  most  cases,  upon  the  income  of 
the  husband  derived  from  his  personal  efforts,  that  yet 
when  this  source  of  revenue  is  entirely  withdrawn, 
his  estate  is  liable  for  the  same  amount  of  alimony, 
although  if  that  had  l)cen  the  only  source  of  income, 
not  one  tenth  part  of  the  alimony  granted  would  ever 
have  been  allowed. 

We  are  also  confronted  with  this  peculiar  condition 
of  affairs:  If  the  husband  should  happen  during  cov- 
erture to  have  been  possessed  of  real  estate,  the  in- 
cx)me  of  the  former  wife  would  be  greater,  the  hus- 
band being  dead  than  if  he  were  alive,  as  she  would 
not  only  be  entitled  to  receive  the  alimony  granted  by 
the  Court,  but  also  to  recover  her  dower  out  of  his 
real  estate.  These  facts,  it  seems  to  me,  clearly  show 
that  the  obligation  to  pay  alimony  is  a  personal  one, 
dependent  upon  the  means  of  the  husband  during  life, 
and  does  not  give  the  Court  any  power  to  encumber 
the  estate  of  a  man  after  death  \i  ao  had  performed 
his  obligations  of  support  and  maintenance  to  his  wife 
during  his  life. 

It  might  be  urged,  in  answer  to  the  suggestion, 
that  although  the  amount  of  alimony  in  most  cases 
depends  upon  the  ability  of  the  husband  to  earn  dur- 
ing his  life,  that  when  that  means  of  income  is  cut  off, 
the  Court  may  decrease  the  alimony  to  meet  the  new 
condition  of  affairs;  but  it  is  sufficient  to  say,  in  reply 
to  this  suggestion,  that,  the  defendant  dead,  there  is 
no  person  who  could  move  the  Court,  as  the  action  is 
entirely  personal,  and  does  not  survive  the  death  of  the 
defendant,  and  no  such  relirf  could  be  granted  by  the 
Court. 

It  seems,  therefore,  clear  that  the  statute  never  in- 
tended that  with  the  income  reduced  because  of  the 
death  of  the  husband,  that  the  wife  should  be  in  a 
better  condition  by  reason  of  her  right  to  dower  than 
she  occupied  during  his  life. 
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I  am  of  the  opinion,  then,  that  the  obligation  to 
maintain  and  support  a  wife  being  only  personal,  and 
the  provision  of  the  decree  that  the  defendant  pay  her 
alimony  being  only  personal,*  that  the  statute  only 
authorizes  the  Court  to  enforce  that  obligation,  and 
no  more,  and  as  this  obligation  ceases  upon  the  death 
of  the  husband,  alimony  as  such  must  then  cease. 

Demurrer  sustained,  with  costs. . 


GESCHEIDT  v.  QXHRK. 

CriY  Court  of  New  York,  Trial  Term;  December, 

1883. 

§§  Y3,  999. 

Bight  qf  party  to  have  terdict  or  nonsuit  directed—  Waived  by  going  to  jury 

without  o^tfection — Defense  that  attorney  brought  elaim  with  intent 

and  purpose  of  bringing  auction  therein— Motion  for  new 

trial  on  minutes,  wJien  may  be  made. 

If  tlie  plaintiff  in  an  action  -which  could  not  properly  be  submitted  to 
a  Jury,  but  in  which  the  Court  should  have  ordered  a  nonsuit  if  the 
defense  was  sustained,  or  directed  a  verdict  in  favor  of  the  plaintiff 
if  it  was  not,  did  not  request  the  Court  to  direct  the  jury  to  find  for 
him,  but  having  conceded  the  affirmative  to  tlie  defendant  was  the 
first  to  go  to  the  jury,  and  voluntarily  submitted  his  case  to  them,  he 
must  abide  by  their  verdict  against  him. 

A  plaintiff  is  not  prevented,  by  his  failure  to  take  any  exceptions  or 
make  any  requests  on  the  trial  of  an  action,  from  moving  upon  the 
minutes  to  set  aside  the  verdict  as  foimded  upon  insufficient  evid- 
ence^ 

Whether,  where  in  an  action  on  a  promissory,  the  defense  is  that  the 
plaintiff,  being  an  attorney  and  counsellor  at  law,  brought  the  note  in 
suit  with  tlie  intent  and  for  the  purpose  of  bringing  an  action  thereon, 
the  plaintiff  should  be  nonsuited  if  the  defense  is  established,  or 
have  a  verdict  directed  in  his  favor  if  it  is  not,  gtuere, 

Orcutt  V.  Pettit  (4  Denio,  233),  doubted. 

(Decided  December  29,  1883.) 

*  See  Beach  v.  Beach,  29  Eun,  181. 
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Motion  by  plaintiff  for  a  new  trial  upon  the  min- 
utes. 

The  opinion  states  sufficient  facts. 

Henry  M.  Oescheidty  for  the  motion. 
John  Brooks  Leavitty  opposed 

Hyatt,  J. — This  action  was  brought  by  the  plain- 
tiff, as  the  indorsee  of  a  certain  promissory  note,  against 
the  maker,  who  interposed  the  statutory  defense,  that 
the  plaintiff,  as  an  attorney  and  counsellor  at  law, 
bought  the  note  in  question  with  the  intent  and  pur- 
pose of  bringing  an  action  thereon  (2  jB.  8.,  288,  §  71).* 
Upon  the  trial  the  defendant  was  conceded  the  affirm- 
ative and  called  the  plaintiff  as  his  witness  to  establish 
the  defense.  The  plaintiff  subsequently  testified  in  his 
own  behalf.  T*he  case  was  submitted  to  the  jury,  after 
the  summing  up  by  counsel,  without  either  party  tak- 
ing an  exception  or  making  a  request.  The  jury  found 
a  verdict  for  the  defendant. 

The  plaintiff  now  urges  that  if  this  peculiar  defense 
was  established  he  should  have  been  nonsuited,  and 
if  not  established,  that  a  verdict  should  have  been 
directed  in  his  favor,  relying  upon  the  rule  as  laid 
down  in  the  case  of  Orcutt  v.  Petti t,  4  Denio,  233. 

Admitting  the  soundness  of  this  authority,  yet  the 
plaintiff  cannot  invoke  its  aid  if  he  neglects  to  avail 
himself  of  or  to  perform  the  requirements  of  this  rule, 
or  if  he  waives  the  right  it  confers. 

The  plaintiff  did  not  lequest  the  Court  to  direct  the 
jury  to  find  for  him,  and  he  certainly  cannot  complain 
because  the  defendant  did  not  deem  it  to  be  his  duty 
to  move  for  a  nonsuit;  having  conceded  the  affirmative 
to  the  defendant  the  plaintiff  was  the  first  to  go  to  the 
jury,  to  whom  he  voluntarily  submitted  his  case.  They 

*  Code  of  Civil  Procedure,  g  73. 
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found  against  him  and  he  must  abide  by  their  ver- 
dict. 

But  even  if  counsel  had  pursued  the  course  sug- 
gested by  the  rule  in  the  case  of  Orcutt  v.  Pettit  {su- 
pra)y  nevertheless,  it  is  doubtful  if  he  would  be  en- 
titled to  the  relief  he  asks  for;  in  the  case  of  Mann  v. 
Pairchild,  3  Abb.  Ct  of  App.  Dec,  161,  where  the 
issue  was  the  same  as  in  the  case  at  bar,  the  Court 
held  that  when  such  a  defense  is  made  out,  and  the 
question  of  intent  is  for  the  Court  and  not  for  the  jury, 
an  absolute  judgment  in  favor  of  the  defendant,  as 
distinguished  from  a  judgment  of  nonsuit,  is  proper. 
.  The  plaintiff,  however,  is  not  prevented  by  reason 
of  his  conduct  of  the  trial  of  the  action  from  moving 
upon  the  minutes  to  set  aside  the  verdict  as  founded 
upon  insuflScient  evidence.*  (Kelly  v.  Frazier,  2  N.  Y. 
Civ.  Pro.y  822.)  But,  after  a  careful  examination  of 
the  minutes  of  testimony,  I  am  satisfied  that  there  is 
evidence  in  the  case  to  sustain  the  finding  of  the  jury, 
and  I  do  not  feel  justified  in  setting  aside  the  verdict 
either  as  unsupported  by  or  clearly  against  the  weight 
of  evidence  (Samuels  v.  Weaver,  14  N.  T.  Weekly 
Dig.,  2Y2). 

Motion  for  a  new  trial  denied  with  $10  costs. 


•See  Code  of  CivU  Procedure,  §  999. 
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PISKE,  Appellant,  v.  TWIGG,  Respondent. 

N.    Y.    SUPEBIOR    COUBT,    GENERAL    TeRM,   JaNTJABY, 

1884. 

§§  825,  2433,  2444. 
SuppkTMfUary  Proceedings.— Are  ipceial proceedings, 

FftKseedings  supplementary  to  execution  are  special  proceedings 
T?ithin  the  intent  of  g  825  Code  Civil  Procedure,  and  the  depositions 
of  witnesses  taJ^en  thereon  must  he  filed  with  the  County  Clerk, 
thoiugh  they  were  not  used  upon  the  application  for  the  order,  which 
was  thereafter  entered,  appointing  a  receiver,  and  though  the  testi- 
mony was  taken  down  and  written  out  by  a  stenographer  imld  by 
plaintifTs  attorney. 

(Bedded  February  4, 1884.) 

Appeal  by  plaintiff  from  order  granting  motion  of 
defendant  that  plaintiff  file  in  the  office  of  the  County- 
Clerk  certain  depositions  of  witnesses  taken  in  proceed- 
ings, supplementary  to  execution,  instituted  by  plain- 
tiff. 

The  witnesses  were  examined  in  the  proceeding, 
by  virtue  of  section  2444  of  the  Code  of  Civil  Proce- 
dure, before  a  justice  of  the  court. 

The  affidavit  of  plaintiff's  attorney,  in  opposition 
to  the  motion,  alleged  that  the  testimony  of  said  wit- 
nesses was  taken  and  written  out  by  a  stenographer, 
who  was  paid  by  plaintiff's  said  attorney,  and  after  the 
depositions  were  duly  verified,  they  were  taken  by  said 
attorney  and  by  him  retained.  An  application  was 
made  for  a  receiver  in  said  proceedings,  and  from  the 
recitals  in  the  order  appointing  such  receiver  it  ap- 
peared that  said  order  was  granted  upon  the  testimony 
of  the  judgment  debtor  only.  The  Judge  below 
granted  defendant's  motion  that  the  depositions  of  the 
witnesses  be  ffied  on  the  authority  of  section  2433 
Code  Civil  Procedure,  which  declares   that   such   a 
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remedy  is  a  special  proceeding,  and  section  825,  which 
declares  that  in  this  city  a  return  or  other  paper  in  a 
special  proceeding,  where  no  other  deposition  is  pre- 
scribed by  law,  must  be  filed  in  the  office  of  the  Clerk 
of  the  Countj. 

The  following  opinion  was  rendered  by  the  Court 
below: 

''  Truax,  J.— Supplementary  proceedings  are  made 
special  proceedings  by  section  2433  of  the  Code.  The 
papers  in  a  special  proceeding  must  be  filed  in  the 
office  of  the  County  Clerk  (§  825).  The  affidavits  men- 
tioned in  the  moving  papers  appear  to  have  been  in 
these  proceedings,  and  they  should  be  filed  along  with 
the  other  papers.     Motion  granted;  no  costs." 

O.  M.  McKellor,  for  respondent. 

John  Brooks  Leavitty  for  appellant. 

Sedgwick,  Ch.  J. — The  appellant's  counsel  objects 
that  the  depositions  were  not  papers  in  the  special  pro- 
ceeding because,  as  I  understand,  they  were  not  in  fact 
used  on  the  motion  for  the  api)ointraent  of  a  receiver. 
They  were,  however,  in  the  proceeding,  and  while  it 
was  pending  before  the  motion  was  made. 

Another  objection  is  that  the  appellant  has  a 
private  right  of  property  in  them.  It  would  be  diffi- 
cult to  establish  this  when  it  is  considered  that  the  de- 
position is  taken  by  the  officer  before  whom  the  ex- 
amination is  had.  It  is  sufficient  to  say  that  whatever 
the  nature  of  appellant's  interest,  it  arose  and  remained 
subject  to  the  provision  of  law  that  the  paper  must  be 
filed. 

Another  objection  is  that,  before  the  order  appealed 
from  was  made,  another  application  of  like  purpose 
had  been  made  and  denied  by  order.  It  does  not  satis- 
factorily appear  that  such  an  objection  was.  made  to 
the  Judge  who  granted  the  order  appealed  from.      If 
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it  did,  the  order  denying  the  application  should  not  be 
used  as  determining  on  the  principles  of  res  adjvdi- 
cata  that  the  appellant  never  thereafter  could  be 
called  upon  to  fill  the  papers  in  obedience  to  the 
statute.  In  substance,  the  order  shows  that  the  Court 
refrained  from  commanding  the  appellant  to  file  at 
that  time,  as  it  does  not  appear  that  the  order  was 
based  upon  a  decision  that  the  appellant  was  not 
bound  to  file,  at  any  time,  or  under  any  circumstances. 
Order  affirmed,  with  $10  costs  and  disbursements 
to  be  taxed. 

O'GoEMAN,  J.,  concurs. 


THISTLE  ET  AL.  V.  THISTLE  et  al. 

Supreme  Court,  First  Department,  Special  Term, 
February,  1884. 

§§  424,  440,  443,  1536 

Service  of  aummons— Appearance  of  infant  by  guardian  ad  Htem — Ouree 
drfeets  in — When  purchaeers  at  partition  sale  not  relieved  therefrom. 

The  appearance  of  an  infant  defendant  by  its  guardian  ad  litem  is  sufQ- 
cient  to  give  the  Court  Jurisdiction.  How  service  of  the  summons 
was  made  on  the  infant  is  of  no  importance,  as  the  appearance  is  not 
dependent  on  that. 

Where  the  purchasers  at  a  sale  under  a  Judgment  in  an  action  for  parti- 
tion sought  to  be  discharged  from  their  purchase,  because  (1)  an  in- 
fant defendant  under  the  age  of  14  years  had  been  served  without  the 
State;  (2)  the  notice  upon  the  summons  so  served  was  not  the  notice 

•  required  by  the  Code;  and  (8)  the  bond  of  the  guardian  cut  litem  of  an 
infant  defendant  was  given  to  the  infant  instead  of  to  the  people  of  the 
State;  and  it  appeared  that  the  infant,  served  without  the  State,  had 
appeared  by  guardian  ad  HUm, — Heldy  that  the  objection  should  be 
overruled  and  the  motion  to  discharge  denied. 

(Decided  FOntiqrjt  23, 1884) 
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Motion  by  the  purchasers  at  a  partition  sale  that 
thej  be  discharged  therefrom. 

The  action  was  brought  for  the  partition  and  sale  of 
certain  real  property  situate  in  the  City  of  New  York. 

One  of  the  defendants  is  an  infant  of  the  age  of 
two  years,  and  a  non-resident  of  the  State.  Service  of 
the  summons  was  made  upon  said  infant,  through  an 
order  of  publication,  personally  without  the  State.  The 
notice  upon  the  summons  stated  that  it  was  served 
"  by  publication,"  pursuant  to  an  order,  (fee,  instead 
of  '*. without  the  State,"  &c.  Said  infant  appeared  in 
the  action  by  a  guardian  ad  litem  duly  appointed,  and 
answered  the  complaint.  The  order  appointing  such 
guardian  directed  that  he  give  a  bond  to  such  infant 
pursuant  to  section  1586  of  the  Cocle,  and  it  was  so 
given  by  him. 

The  premises  were  sold  on  January  8,  1884,  for 
$30,850,  aud  were  purchased  by  three  different  persons. 

Said  purchasers  objected  to  the  title  and  moved  to 
vacate  the  judgment  of  sale  and  that  they  be  dis- 
charged from  their  purchase  on  the  grounds  (1)  That 
the  bond  of  the  guardian  ad  litem  of  one  the  infant 
defendants  was  defective  in  that  said  bond  was 
given  to  the  infant  instead  of  to  the  people 
of  the  State  of  New  York.  (2)  That,  under  section 
440  of  the  Code,  personal  service  could  not  be  made 
without  the  State,  under  an  order  of  publication,  upon 
an  infant  under  the  age  of  14  years.  (3)  That  the 
notice  endorsed  upon  this  summons,  served  upon  said 
infant,  was  not  the  notice  required  by  section  443  of  the 
Code. 

John  Hardy,  Thorns  H.  Clark  and  Richard  J. 
LetviSy  for  the  motion. 

Shaw  &  Clark,  opposed. 

DoNomjB,  J.— The  sole  object  of  service  is  to  pro- 
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care  the  appearance  of  the  party.  Where,  as  ia  this 
case^  the  infant  has,  on  the  application  of  its  own  vol- 
untary representation,  appeared,  that  is  sufficient.* 

The  intent  of  the  case  being  that  the  infant  should 
have  its  day  in  court,  and  the  infant  has  had  it  here, 
how  the  service  was  made  is  of  no  importance,  as  the 
appearance  is  not  dependent  on  that. 

Objections  overruled,  and  motion  to  be  discharged 
denied  with  ten  dollars  costs. 


DWINELLE,  Appellant,  v.  EDY,  Rbspokdeht. 

N.  T.  Court  op  Common  Pleas,  Oenxral  Tsbh> 
January  1884. 

§§  881,  336. 

AccounHng,  uihen  actum  between  partJienf^r,  is  on  parinerMp  agreeimnU, 
LmUaUon  in  meh  ease  token  partnenhip  agreement  under  teal. 

Where  a  copartnership  agreement  provided  that  '*  all  loeses  happening 
to  the  said  firm  .  .  .  and  all  expenses  of  the  business  shall  be 
borne  by  the  said  parties  in  equal  proportions;"  Held,  that  an  action 
by  one  of  the  partners,  who  had  expended  money  in  settling  up  the 
partnership  ailaiis,  after  the  dissoiation  of  the  copartnership  againU 
his  copartner  for  an  accounting  and  for  judgment  for  one-half  of  the 
sum  so  paid  by  him,  was  on  said  agreement,  and,  the  agreement  be- 
ing under  seal,  was  not  hatred  by  the  lapse  of  twelve  years  after  mak- 
ing such  payments  and  before  bringing  the  action. 

{JDecidtd  January  21, 1884.) 

Appeal  from  judgment  of  Special  Term  dismissing 
complaint. 

The  action  was  commenced   October  24,  1882.    It 
appeared  on  the  trial  that  in  April,  1869,  the  plaintiff 

*  Code  of  Civil  Procedure  §  424. 
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and  defendant  entered  into  an  agreement  in  writing 
under  seal,  whereby  they  formed  a  copartnership  for 
slaughtering  and  rendering  cattle  in  Texas,  and  in 
which  they,  among  other  things,  mutually  covenanted, 
that '  'an  account  of  stock  shall  be  taken,  and  an  account 
between  the  said  parties  shall  be  settled  as  often  as 
once  in  every  year,  .  .  .  and  all  losses  happen- 
ing to  the  said  firm,  whether  from  bad  debts,  depre- 
ciating of  goods,  or  any  other  cause  or  accident,  and 
all  expenses  of  the  business  shall  be  borne  by  the  said 
parties  in  equal  proportions;"  that  the  business  prov- 
ing unprofitable,  was  wound  up  in  December,  1869, 
and  that  thereafter,  and  on  or  before  June  30,  1870, 
the  plaintiff,Jn  addition  to  $11,000  loaned  said  firm, 
supplied  said  firm  with  other  sums  as  was  required 
from  time  to  time  in  the  necessary  works,  and  for  the 
transaction  of  said  business,  and  paid  and  expended 
other  moneys  for  said  firm,  in  settling  up  the  business 
of  said  firm. 

That  before  the  commencement  of  this  suit  the  plain- 
tiff demanded  of  the  defendant  payment  of  one-half 
the  sum  paid  by  the  plaintiff  on  account  of  the  copart- 
nership, which  was  refused,  whereupon  this  action 
was  brought,  demanding  that  the  defendant  be  ad- 
judged to  pay  the  plaintiff  one-half  the  losses  and  ex- 
penses incurred  in  said  business,  and  paid  by  the 
plaintiff,  as  shall  be  found  due  him  on  an  accounting 
for  that  purpose  demanded  in  the  complaint. 

The  cause  was  brought  to  trial  at  Special  Term,  and 
dismissed  on  the  ground  that  the  action  was  barred  by 
the  Statute  of  Limitations. 

Erastus  Cook  {Childs  &  Hidlj  attorneys),  for  ap- 
pellant. 

The  twenty  years'  limitation  prescribed  by  section 
381  of  the  Code  of  Civil  Procedure  (§  90,  Code  of  Pro.) 
applies  in  terms  to  ''an  action  upon  a  sealed  instru- 
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ment."  This  limitation  is  not  confined  to  instruments 
for  the  payment  of  money  only,  but  applies  to  sealed 
instruments  of  all  kinds.  Peters  v.  Delaplaine,  49  N. 
Y.J  370.  As  well  to  those  cognizable  in  a  court  of 
equity  as  in  common  law  Court.  See  note  to  sec.  381 
— Throop's Ed.  CodeCiv.  Pro.     .     .    . 

This  action  is  brought  directly  upon  the  covenant  to 
pay  one-half  the  losses  and  expenses  of  the  business, 
and  upon  proof  of  the  breach,  the  plaintiff  is  entitled 
as  matter  of  strict  right  to  recover. 

In  Wood's  Limitation  of  Actions,  §  72,  it  is  said, 
"  Where  a  partnership  is  formed  by  indenture  or  an 
instrument  under  seal,  prima  facie,  all  actions  for  ac- 
counting between  the  parties  must  be  predicated  di- 
rectly upon  the  articles,''  and  will  not  be  barred  until 
twenty  years  have  elapsed.  .  .  .  Foster  v.  Allan- 
son,  2  21  R.y  479;  Moravia  v.  Levy,  Jd.,  note;  Gilsou 
V.  Stewart,  7  Watts  [Pa.],  100. 

Miller  v.  Watson  (5  Cow.y  195)  holds,  that  an  action 
would  not  lie  upon  a  promise  to  pay  a  certain  sum  for 
damages  for  a  breach  of  a  covenant,  but  that  the  ac- 
tion must  be  either  debt,  or  covenant  upon  the  contract 
itself.  Anon.  2  T.  B.,  128-9;  1  Chitty's  PI.,  94;  An- 
drews V.  Montgomery,  19  John.,  162-6.  The  rule 
seems  to  be  well  settled,  that  if  the  articles  of  copart- 
nership are  under  seal,  an  action  of  covenant  will  lie 
by  one  partner  against  another,  even  though  there  may 
be  accounts  which  require  unravelling  in  equity. 
Glover  v.  Tuck,  24  Wend.,  153-158;  Madge  v.  Puig,  12 
Ilun,  15. 

The  articles  of  copartnership  clearly  contain  a  cove- 
nant by  each  of  the  parties  to  the  other  to  settle  at  cer- 
tain periods,  and  to  bear  (that  is,  pay)  an  equal  pro- 
portion of  the  losses  and  expenses.  The  obligation  of 
each  party  to  the  other  to  pay  his  equal  proportion  is 
as  plainly  expressed  in  the  indenture  as  language  could 
express  it.      Covenant  lies  when  a  man  covenants 
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with  another  to  do  something  and  does  it  not.  Com. 
Dig.,  Tit.  Covenant  (A  1);  Jones  v.  Butler,  87  N.  K, 
616.     .     •     • 

The  principle  applicable  to  contribution  between  co- 
obligors  upon  a  bond  is  invoked  by  the  learned  judge 
to  sustain  his  idea  of  an  implied  promise  in  this  case, 
growing  out  of  the  terms  of  a  sealed  contract.  The 
doctrine  of  contribution  is  not  founded  upon  an  implied 
promise  io  pay.  It. is  not  founded  upon  contract  at 
all,  but  rests  on  the  principle  that  equality  of  burden 
as  to  common  right  is  equity.  The  right  of  contribu- 
tion originates  in  the  payment  by  one  party  of  the 
the  whole  debt,  and  there  was  no  implied  promise  to 
contribute  on  executing  the  bond.  Aspinwall  v.  Sacchi, 
67  N.  K,  ^35-6;  Norton  v.  Coons,  SDenio,  130;  Deer- 
ingr.  Earl  of  Wenchelsea,  2  Bos.  &  Pul.j  270;  Peniman 
V.  Vinton,  4  Mass.j  276.     .     .     . 

The  action  is  clesLrly  on  the  covenant,  and  subject  to 
the  twenty  years  limitation.  Botnmer  v.  Am.  Spiral, 
&c.,  Co.,  U  Sup.  Ct.  i2.,  465;  affirmed  81  N.  F., 
468.     ... 

In  this  case  the  contract  determines  the  proportion 
that  each  shall  pay,  whereas  contribution  between  ob- 
Ugors  rests  upon  the  principle  that  equality  is  equity, 
and  not  upon  contract  at  all.  Burge  on  Suretyship, 
382.  Where  the  instrbment  contains  an  express  cov- 
cinant  in  regard  to  any  subject,  no  covenants  are  to  be 
implied  in  respect  to  the  same  subject.  Burr  v.  Sten- 
ton,  43  N.  Y.J  462;  Miller  v.  Watson,  6  Cow.,  195. 

A.  J.  Vanderpoel  {John  M.  Bowers^  attorney),  for 
respondent. 

Beach,  J. — The  question  raised  by  this  appeal  is 
whether  or  not  the  action  is  upon  a  sealed  instrument 
and  so  amenable  to  the  twenty  year  limitation  (Code 
of  Civ.  Pro.,  §381). 
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After  extended  examination,  I  fail  to  see  upon  what 
thd  action  is  based,  save  the  covenant  to  bear  one-half 
the  losses  and  pay  a  Uke  proportion  of  the  ezi)en8es. 
The  defendant  is  allied  to  have  broken  that  covenant 
by  not  paying  his  quota,  and,  therefore,  liable  to  the 
plaintiff  who  has  paid  his  share,  in  addition  to  his  own. 
The  conclu8k>n  of  the  learned  justice  below  that.there 
was  an  absence  of  any  covenant  in  the  agreement 
whweby  one  partner  was  to  pay  the  other  for  any 
amount  paid  in  excess  of  one-half,  and,  therefore,  the 
action  was  not  brought  upcm  the  indenture,  seems  to 
me  an  over-refined  distmction. 

The  defendant  certainly  agreed  to  pay  one-half  of 
the  losses  and  expenses,  has  failed  to  do  so,  and  plain- 
tiff, under  his  partnership  liability  to  third  persons, 
has  paid  the  whole.  The  basis  of  this  action  is  assuredly 
the  defendant's  covenant  to  pay  one-half,  and  its 
breach.  The  illustration  of  co-obhgors  on  a  bond  un- 
der seal,  where  one  pays  the  whole  sum,  is  not  anal- 
c^ous.  The  right  to  contribution  in  such  case  results 
from  a  principle  of  equity  jurisprudence,  not  contract 
express  or  implied  (Story's  Equity  Jurisprudence  [12th 
Ed.],  §493;  Aspinwail  v.  Sacchi,  67  N.  F.,  331).  If 
the  bond  contains  a  covenant  between  the  co-obligors 
to  pay  one-half  or  other  proportion  of  the  penalty, 
there  would  be  no  need  to  rely  upon  the  equitable 
principle,  and  an  action  for  contribution  would  neces- 
sarily be  founded  on  the  covenant. 

The  remarks  of  Buller,  J.,  in  Foster  v.  Allanson  (2 
T.  B.y  779),  and  in  the  note  referring  to  Moravia  v. 
Levy,*  while  not  directly  pertinent,  give  strength 
to  these  views.  The  parties  were  partners  by  inden- 
ture, and  stated  the  accounts,  including  items  not  in- 
cluded in  the  partnership  business.  The  defendant 
promised  to  pay  the  balance  against  him.    The  action 

*  Reported  as  note  to  Foster  «.  AllaoBon,  2  T.  R,  at  p.  479. 
Vol.  V.-4. 
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was  assumpsit,  the  learned  judge  saying  in  each  case 
that  the  action  would  lie  because  of  the  promise,  but 
without  the  promise  the  action  would  have  been  on 
the  covenant  (Casey  v.  Brash,  2  CaineSy  293). 

The  case  of  Peters  v.  Delaplaine  (49  K  Y.,  365)  does 
not  bear  upon  the  point.  The  court  there  held  an  ac- 
tion iov  specific  performance  involved  considerations 
for  the  court,  outside  the  provisions  of  the  contract, 
and  no  difference  resulted  from  the  contract  being  un- 
der seal  or  without.  Facts  disconnected  with  the  in- 
stiTiment^  whereof  performance  is  sought,  such  as 
laches,  material  change  in  the  condition  of  parties,  and 
other  surroundings,  influenced  the  discretion  of  the 
court  to  grant  or  deny  the  reUef,  and,  therefore,  the 
.'iction  was  not  brought  upon  the  contract. 

The  cases  of  Knox  v.  Gye  {L.  JR.,  5  H.  i.,  656)  and 
Noyes  v.  Crawlay  (10  Chan.  Div.,  31)  depended  upon 
the  statute  limiting  an  action  of  account  to  six  years; 
there  is  no  similar  provision  in  our  law. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 


ESTATE  OP  WILLIAM  H.  LADD,  Deceased. 

Surrogate's  Court,  New  York  County,  February, 

1884. 

§§  2695  et  seq.y  2702,  2749  et  seq. 

AdnUrMtrator^AnciUaru,  cannot  seU  real  property  to  pay  debit,  eto, — 

When  petition  for  letter  of,  doe»  not  warrant  grant  of  ancillary 

hut  of  principal  letters— When  principal  letters  of,  cum 

teetamento  annexo,   may  he  granted  on    wiU 

admitted  to  probate  in  foreign  state. 

The  holder  of  ancillary  letters  of  administration  cannot  institute  pro, 
ceedings  under  chapter  18,  title  5,  of  the  Code  of  Civil  Procedure^ 
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for  the  sale  of  his  decedent's  real  property  for  the  payment  of  debts 
and  funeral  expenses  \}], 

Where  one  £.  L.  presented  a  petition  to  the  Surrogate  of  New  York 
county,  accompanied  by  other  proof,  setting  forth  that  she  was  the 
widow  of  one  W.  H.  L.  and  the  residuary  legatee  under  his  will;  his 
death  leaving  him  surviving  herself  and  two  minor  children;  that  his 
will  had  been  admitted  to  probate  in  said  surrogate's  court:  that  the  < 
executors  therein  named  had  renounced  their  trusts,  and  there  were 
certain  assets  of  his  estate  unadministered,  and  praying  that  she  be 
appointed  ancillary  administratrix  with  the  will  annexed,  and  subse- 
quently she  presented  another  petition  to  said  Surrogate,  setting  forth 
that  she  was  the  widow  of  said  W.  H.  L.,  and  residuary  legatee,  that 
at  his  death  he  left  personal  property  in  N.  T.  County  of  the  value  of 
$400, which  had  not  been  administered  upon;  that  the  three  executors 
named  in  the  will  were  all  non-residents  of  this  State,  and  had  all 
qualified  in  Calif  omia;  that  two  of  them  had  there  been  discharged 
and  the  third  had  resigned;  that  all  of  them  refused  to  take  any  steps 
toward  proving  the  will  or  taking  out  letters  of  administration  in  this 

.  State,  and  praying  for  the  probate  of  the  will  and  the  issuance  of 
letters  testamentary,  and  thereafter  the  three  executors  filed  a  written 
renunciation  of  their  appointment  as  such  executors  with  said  Surro- 
gate, and  letters  of  administration,  with  the  will  annexed,  in  the 
ordinary  form  of  domiciliary  letters  were  thereupon  issued  to  said 
E.  L.  iSbld,  that  the  first  petition,  although  in  form,  asking  for  an- 
cillary letters,  entitled  the  petitioner  to  principal  letters  rather  than 
ancillary  ['];  that  its  failure  to  allege  indebtedness  of  the  decedent  to 
creditors  in  this  State  was  fatal  to  its  effectiveness,  considered  as  an 
application  for  letters  ancillary  [*] ;  that  whether  the  letters  were 
issued  on  the  first  or  second,  or  both  petitions,  no  case  was  made  out 
for  the  grant  of  ancillary  letters,  but  rather  for  the  grant  of  original 
or  principal  letters  [^] ;  and  that  the  letters  issued  were  not  ancillary, 
but  original  or  principal  letters  ['],  and  that  E.  L.  had  a  right  to  ap- 
ply for  and  receive  such  letters  [*,  ',•]. 

Where  a  will  has  been  admitted  to  probate  in  a  foreign  state,  and  the 
foreign  executor  or  administrator  makes  no  claim  for  letters  testa- 
mentary or  of  administration  in  this  State,  and  there  is  property  in 
this  State,  letters  may  be  issued  to  the  person  entitled  to  letters  cf 
administration,  with  the  will  annexed,  under  the  statutes  makbg 
provision  with  regard  to  domestic  administration,  and  in  the  order  of 
priority  specified  thereunder,  and  the  letters  so  issued  will  be  princi- 
pal and  not  ancillary  letters  [^, "]. 

{Decided  2faTeh  7,  leOL) 

Motion  to  compel  purchaser  to  complete  purchase 
of  real  property  sold  by  administrator  to  pay  debts, 
etc. 
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The  facts  appear  in  the  opinioa. 

John  L.  Hill,  for  the  motion. 

EoLUNS,  S.— This  is  a  proceeding  under  chapter 
18,  titie  6,  of  the  Code  of  Civil  Procedure,*  for 
the  disposition  of  certain  real  property  wh^eof  the 
decedent  died  possessed.  Under  a  decree  directing  the 
sale  of  such  property,  sale  has  been  madeof  it.  Cer- 
tain of  the  purchasers  refused,  upon  several  grounds, 
to  take  title;  Only  one  of  these  grounds  seems  to 
demand  serious  consideration. 

It  is  insisted  that  the  person  at  whose  instance  this 
proceeding  was  brought,  is  ancillary  administratrix  of 
the  estate,  and  has  been  and  is  acting  under  ancillary 
letters  of  administration  with  the  will  annexed,  and 
that  as  such  she  has  no  authority  to  institute  this  pro- 
ceeding. 

It  is  not  open  to  dispute  that  from  the  holder  of 
ancillary  letters  such  authority  is  expressly  wiHx' 
[^]   held  by  section  2702  of  the  Code  of  Civil  Pro- 
cedure.   It,  therefore,  becomes  important  to  in- 
quire— 

1st.  Whether  the  proceedings  whidi  culminated  in 
the  issuance  of  letters  to  this  petitioner  disclosed  such 
facts  as  justified  the  issuance  of  ancillary  letters. 

2d.  Whether  the  letters  which  were  ^^antedher 
were  in  form  or  in  substance  ancillary  liters;  and 

Bd.  If  sach  letters  are  to  be  defied  principal  and 
not  ancillary,  was  their  issuance  warranted  upon  the 
facts  which  were  disclosed  by  the  petitioner  in  her  ap- 
plication for  them? 


The  petition  in  this  proceeding  for  the  disposition 
of  certain  real  property  of  the  decedent  in  the  State  of 

♦§§  2748-2801. 
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New  York,  was  filed  on  the  15th  of  November,  1882. 
It  alleged  that  the  petitioner  was  granted  letters  of 
administration,  with  the  wiU  annexed,  on  the  14th  of 
September  then  next  preceding,  and  declared  that 
she  had  accepted  the  trust  and  was  discharging  its 
duties.  It  further  alleged  that  such  letters  had  been 
granted  upon  proof  of  her  testator's  will  by  the  pro- 
duction and  filing  of  exemplifications  of  such  will, 
and  of  the  proceedings  for  probate  thereon  in  the  Pro* 
bate  Court  of  the  County  of  San  Francisco,  in  the 
State  of  California. 

Upon  referring  to  a  certain  petition  filed  in  this 
court  on  the  5th  day  of  July,  1882,  and  containing 
the  original  application  for  letters,  it  appears  that  the 
applicant,  Ellen  Ladd,  there  declared  herself  to  be  the 
widow  of  the  decedent  and  residuary  legatee  under  his 
will.  She  alleged  the  fact  of  his  death,and  of  his  leaving 
him  surviving  herself  as  his  widow  and  two  minor  chil- 
dren. She  alleged  also  that  the  will  had  been  admitted 
to  probate  in  this  court;    that  the  three  executors 
whom  it  named  had  renounced  their  trusts,  and  that 
there  were  certain  assets  of  the  estate'yet  unadminis- 
tered.    The  i)etition  prayed  for  her  appointment  as  an- 
cillary administratrix  with  the  will  annexed.    At  the 
same  time  there  were  filed  with  the  Surrogate  the  proofs 
of  the  will  and  the  decree  admitting  it  to  probate,  prop- 
erly exemplified  and  authenticated,  and  an  instru- 
ment whereby  the  executors  renounced  their  right  to 
administer  in  the  State  of  New  York.     The  wiU  was 
here  recorded  as  a  will  of  real  and  personal  property. 
On  July  2l8t  1882,  no  letters  having  up  to  that  time 
been  granted,  another  petition  was  presented  to  the 
surrogate  by  the  same  petitioner.   She  again  described 
herself  as  the  widow  of  the  decedent  and  residuary 
legatee.    She  aUeged  that  at  his  death  he  left  per- 
sonal property  in  this  county  of  the  value  of  $400, 
which  had  not  been  administered  upon;  that  the  three 
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executors  designated  in  the  will  were  all  non-residents 
of  this  State;  that  they  had  all  qualified  in  California; 
that  t^o  of  them  had  been  discharged;  that  the  third 
had  resigned;  and  that  all  of  them  refused  to  take 
any  steps  for  proving  the  will  or  for  taking  letters  of 
administration  in  this  State.  The  petition  prayed  for 
probate  of  the  will,  the  issuance  of  testamentary 
letters  thereon  according  to  law  and  general  relief. 
It  was  accompanied  by  an  order  of  the  Probate  Court 
of  the  County  of  San  Francisco,  in  the  State  of  Cali- 
fornia, revoking  the  letters  of  two  of  the  executors. 
On  September  6,  1882,  an  instrument  dated  August  3, 
1882,  executed  by  the  three  executors  named  in  the 
will,  renouncing  their  appointments  as  such  executors, 
was  filed  with  the  surrogate.  Letters  of  administration, 
with  the  will  annexed,  in  the  ordinary  form  of  local  or 
domiciliary  letters  (except  that  they  purported  to  be 
issued  upon  an  exemplified  copy  of  the  decedent's 
will,  and  upon  the  renunciation  of  the  executors), 
were,  on  the  14th  of  September,  1882,  issued  to  the 
petitioner  in  her  right  as  widow  and  residuary  legatee 
under  the  will.  In  neither  of  these  applications  for 
letters  was  any  mention  made  of  the  existence  of 
creditors  of  the  decedent  in  this  State.  In  the  first,  in- 
deed, there  was  no  allegation  that  there  were  any 
assets  of  the  estate  in  this  county.  The  bond  which 
the  petitioner  gave,  although  prepared  and  partly 
executed  on  July  6,  1882,  was  not  completed  until 
September  13,  1882,  the  day  before  the  issuance  of 
letters.  * 

The  first  of  these  petitions,  although  in  form  it 
asked  for  the  granting  of  ancillary  letters,  entitled  the 

petitioner  rather  to  principal  letters  than  to  ancil- 
[*]   lary.    Its  faUure  to  allege  indebtedness  of  the  de- 

cedent  to  creditors  in  this  State  was  fatal  to  its 
effectiveness,  considered  as  an  application  for  the  let- 
ters ancillary  for  which  it  formaUy  prayed  (Estate  of 
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Winnington,  1 N.  T.  Civ.  Pro.,  267.*  The  petition  sub- 
sequently filed  was  equally  defective  as  a  foundation  for 
the  issuance  of  ancillary  letters.  It  evidently  was  not 
its  purpose,  however^  to  secure  letters  ancillary,  but 
rather  to  correct  the  prayer  of  the  former  petition  in 
that  very  regard.  Now,  whether  this  second  petition 
is  to  be  regard^  as  having  taken  the  place  of  the 

other  or  as  supplementing  it,  or  whether  the  let- 
1*1   ters  subsequently  issued  solely  depend  upon  the 

petition  first  filed,  it  seems  to  me  that  no  case  was 
made  out  for  the  grant  of  ancillary  letters,  but  rather 
for  the  grant  of  original  or  principal  letters. 

n. 

This  brings  us  to  the  inquiry,  what  is  the  nature  of 
the  letters  actually  issued.    It  is  admitted  that  they 
are  not  in  form  ancillary,  but  it  is  claimed  that  they 
substantially  have  that  character.    The  will  was  a  for- 
eign one,  first  proved,  as  has  been  said,  in  the  State  of 
Csdifornia,  under  such  circumstances  as  entitled  it  un- 
der section  2695  of  the  Code  of  Civil  Procedure  to  be 
recorded  in  the  surrogate's  office  here.    Unadminis- 
tered  assets  of  the  decedent  were  here  in  existence. 
An  exemplified  copy  of  the  will  and  of  the  proofs  and 
of  the  decree  admitting  it  to  probate  had  been,  as  has 
been  stated  already,  filed  and  recorded  in  this  court. 
The   objectors   insist  that  these  letters  were  issued 
under  and  by  virtue  of  the  provisions  of  article  7, 
title  3,  chap.  18,  of  the  Code  of   Civil  Procedure.! 
I  do    not    think  that    this    is   the  case.     I  find  no 
section  of  that  article  wliich  provides  for  the  issu- 
ing of   letters  of  administration  with  the  will  an- 
nexed to  a  person  standing  in  t\ie  attitude  of  thispeti- 

*See  also  Estate  of  Thompson,  1  iV.  T.  Civ,  Jbc.,  264;  Estate  of 
LangbeiD,  2  Id.,  228;  Estate  of  Wise,  2  Id..  5>-S0;  Brown  v.  Landon,4 
Id.,  11. 

4 §a  2<S94-2S04. 
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-     -  -  -  -  - 

-tioner  at  the  time  she  was  granted  letters.  It  was 
simply  upon  her  claim  of  right  as  decedent's  widow 
and  as  residuary  legatee  under  his  will  that  she  was 
granted  administration.  Section  2695,  which  provides 
for  the  issuance  of  ancillary  letters  testamentary  or  of 
ancillary  letters  of  administration  with  the  will  an- 
nexed, covers  such  cases  only  as  arise  upon  the  mak- 
ing of  an  application  such  as  is  prescribed  in  article  7, 
of  which  that  section  forms  a  part.  Sections  2696, 
3697  and  2698  prescribe  who  may  make  such  an  appU- 
oation  and  to  whom  it  may  be  granted,  and  the  man- 
ner in  which  it  mu3t  be  made.  I  am  convinced  tbsA 
the  petitioner  was  not  at  the  time  of  her  application 

in  a  situation  to  claim  ancillary  letters  under  these 
l^]  provisions  of  law,  and  that  her  letters  must  be 

deemed  original  or  principal  letters  as  distinguished 
from  those  of  an  ancillary  character. 

III. 

Next  comes  the  question  whether  the  letters  held  by 
the  petitioner  warranted  her  in  instituting  this  pro- 
ceeding.   Under  the  laws  in  force  prior  to  the  adop- 
tion of  the  Code,  there  can  be  no  doubt,  I  think, 
[•]   that  she  would  in  the  absence  of  an  application  by 
a  domiciliary  executor  or  administrator  have  been 
entitled  to  letters  of  administration,  with  the  wiU  an- 
nexed, and  that  such  letters  would  have  been  justly 
regarded  as  strictly  local  letters,  more  especially  if 
there  had  been  no  domiciliary  letters  outstanding  at 
the  time  of  her  application.    That  in  the  absence  of  a 
claim  by  the  foreign  executor  or  administrator  letters 
could  be  issued  under  section  60,  8  Rev.  Stat.,  6th 
V]   ed.,  p.  67,  [2  R.  S.*  67,§  68],  to  the  person  entitled 
to  letters  of  administration,  with  the  will  an- 
nexed, under  the  statute  making  provision  with  regard 
to  domestic  administration  and  in  the  order  of  priority 
specified  thereimder,  and  that  such  letters  so  issued 
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would  be  principal  and  not  ancillary  letters  seems  to 
be  recognized  by  section  84  of  the  Revised  Statutes, 
6th  ed.,  p.  76,  and  by  the  following  authorities:  Isham 
V.  Gibbons  (1  Bradf.,  75,  76,  79);  RusseU  v.  Hartt  (87 
N.  F.,  24);  St.  Jurgo  v.  Dunscomb  (2  Bradf.,  105); 
Sullivan  v,  Fosdick  (10  Hun,  180).  Those  provis- 
ions of  the  Revised  Statutes  relating  to  this  sub- 
ject, as  well  as  chapter  403  of  the  Laws  of  1863, 
which  had  some  bearing  upon  it,  were  repealed  by 
the  General  Repealing  act,*  which  ushered  in  the 
Code  of  Civil  Procedure.  The  substance  of  the  earlier 
provisions  is  adopted  into  and  now  forms  part  of  sec- 
tion 2695  of  the  Code.  This  appears  by  compari- 
[^]  son  of  the  old  and  the  new  statutes,  and  Mr. 
Throop,  in  his  annotation  to  the  section,  declares 
that  no  substantial  change  was  intended. 

I  find  nothing  in  the  language  of  section  2695 
which  declares  an  intention  on  the  part  of  the  Legis- 
lature to  pi'event  the  issuance,  under  such  circumstan- 
ces as  here  appear,  of  letters  of  administration  with 
the  win  annexed,  conforming  to  the  requirements  of 
our  statute  with  regard  to  local  administration.  The 
practice  existed  before  the  enactment  of  the  Code,  and 
I  do  not  think  that  the  Code  abolished  it. 

I  hold,  therefore,  that  the  letters  held  by  this  peti- 
tioner warranted  her  in  instituting  this  proceeding. 

- 

♦Laws  of  1880.  ch.  245. 
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MAHON,  Respondent,  v.  MAHON,  Appellant. 

N.  T.  Superior  Court,    General  Term,  January, 

1884. 

§§2281,  2283. 

Ccmtempt^Order  for  prseepi  when  skoiUd  adjudicate  party  guiUjf  of— 
Ifbnpayment  rtferee'sfees,  etc. — Service  of  papers  on  attorney. 

An  order  directing  the  defendant  in  an  action  for  limited  divorce  to  pay- 
alimony  and  counsel  fee,  pendente  Ute,  was  granted  on  defendant's 
default,  and  thereafter  on  his  motions  and  upon  his  stipulatmg  to  pay 
fees  and  disbursements,  the  matter  was  reopened  and  sent  to  a  referee 
to  take  proof  of  defendant's  ability  to  pay  such  alknony,  etc.  A  re- 
port being  made  in  plaintiff's  favor,  defendant  was  ordered  to  pay 
said  fees  of  the  referee  and  stenographer,  and  upon  his  failure  to 
comply,  an  order  was  entered  for  the  issuance  of  a  precept,  directing 
his  detention,  etc.,  until  the  same  were  paid: — Held,  on  appeal  from 
said  last  named  order,  that  defendant  having  appeared  in  the  action 
by  attorney,  the  order  to  show  cause  upon  which  the  order  for  a 
precept  was  based,  was  properly  served  on  said  attorney;  and  that  de. 
fendant  being  liable  for  said  fees  as  the  condition  of  a  favor  granted 
him,  should  pay  them,  upon  notification  of  the  amount,  and  an  order 
directing  him  so  to  do  may  be  entered  without  formal  demand.  But 
further  held,  that  the  order  for  said  precept-  cannot  be  sustained 
for  the  reason  that  it  fails  to  adjudicate  in  terms  that  the  accused  has 

.  committed  the  offence  charged,  and  that  it  was  calculated  to  or  did 
defeat,  impair,  etc.,  the  rights  or  remedies  of  plaintiff. 

It  eeems,  that  said  fees  are  not  to  be  deemed  costs  within  Code  Civ. 
Proc,  §15,  forbidding  arrest  for  non-payment  of  costs  in  certain 
cases.  • 

(Decided  February  4^  1884.) 

Appeal  from  an  order  of  the  Special  Term  directing 
the  defendant  to  pay  the  sum  of  $160,  and  from  an 
order  directing  that  a  precept  issue  to  the  sheriff  of 
the  city  and  county  of  New  York,  commanding  him 
to  take  the  body  of  the  defendant. 

Action  to  obtain  a  limited  divorce.  Respondent 
procured   an    order  by  default,  granting  her  $12  a 
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week  alimony,  pendente  lite^  and  $100  counsel 
fee.  Subsequently,  and  on  the  11th  of  December, 
1882,  as  a  favor  to  appellant^  the  default  was  opened 
and  the  matter  referred  to  a  referee,  to  take  proof  of 
appellant's  financial  ability  to  pay  alimony  and  coun- 
sel fee;  the  appellant  to  stipulate  to  pay  the  costs 
and  expenses  of  the  reference,  which  stipulation 
appellant  gave. 

Subsequently,  on  the  12th  of  April,  1883,  in  con- 
tinuing the  reference  before  another  referee,  expenses 
of  the  reference  were  ordered  to  be  paid  by  the  appel- 
lant. 

The  referee  reported  in  respondent's  favor.  The 
referee's  fees  amounted  to  $80,  and  the  stenogra- 
pher's fees  to  same  amount.  A  motion  was  thereupon 
made  to  compel  the  appellant  to  pay  said  fees,  which 
which  motion  was  granted,  and  appellant  having 
failed  to  comply  with  said  order,  a  motion  was  made 
to  punish  him  as  for  a  contempt. 

Thereafter,  and  on  the  16th  of  August,  1883,  it  was 
ordered  that  a  precept  issue,  directing  that  the  defend- 
ant be  detained  in  the  common  jail  until  the  payment 
of  said  fees. '  The  order  to  show  cause  upon  which 
this  order  was  granted  was  not  served  on  defendant 
personally,  but  on  his  attorneys,  and  the  order  (Aug- 
ust 16,  1883),  while  it  recited  specifically  the  grounds 
of  the  motion,  viz.,  defendant's  non-payment  of  said 
^  fees,  did  not  in  terms  adjudicate  that  he  had  been 
guilty  thereof. 

Defendant  appealed  from  the  said  order  directing 
payment  of  said  fees,  and  from  the  said  order  for  a 
precept. 

Cv,lver  &  Wrighty  for  appellant. 

It  is  necessary  to  serve  a  party  with  all  papeis  to 
bring  him  into  contempt.  The  papers  to  bring  de- 
fendant in  contempt  were  not  served  on  him,  but  on 
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his  attorneys  (Code,  §  802;  Ward  v.  Arenson,  10  Bosw., 
689;  Fischer  v.  Raab,  56  How.  Pr.  218;  affi'd  68  Id,, 
221). 

The  person  who  made  the  demand^  managing  clerk 
of  plaintiff's  attorney,  does  not  show  authority  to  re- 
ceive the  same  or  that  he  was  authorized  to  make  a 
demand.    It  should  be  so  shown. 

The  order  of  August  16,  1883,  is  void,  as  it  does  not 
adjudicate  the  defendant  guilty  of  any  act  which  the 
law  recognizes  as  a  contempt  of  court.  It  should  so  ap- 
pear in  the  order  (see  3  R.S.,  §  20,  tit  13,  ch.  8;  Clark  v. 
Bininger,  75  N.  F.,  344;  Perkins  v.  Taylor,  19  Abb. 
Pr.,  147;  Fischer  v.  Raab,  81  K  F.,  237,  238). 

The  referee's  fees  in  this  action  are  in  the  nature  of 
interlocutory  costs  and  cannot  be  enforced  by  arrest. 
Codey  §  15,  Laws  1847,  ch.  390;  Lansing  v.  Lansing, 
^Lans.,  395;  Ford  v.  Ford,  10  Abb.  Pr.  {N.S.),  74; 
Perkins  v.  Taylor,  19  ^66.  Pr.,  146;  Leland  v.  Smith, 
3  Daly,  320;  McKelsey  v.  Lewis  3  Abb.  N.  C,  61; 
Fischer  v.  Raab,  81  N.  F,  237;  Geibv.  Topping,  83  N. 
F,.46. 

The  order  is  also  void  on  the  ground  that  it  calls  for 
an  absolute  commitment  under  proceedings  in  pursu- 
ance of  section  5  of  the  statute,  while  at  most  a  pre- 
cept under  section  4  of  the  statute  could  issue.  People 
V.  Bennett,  4  Paige,  282;  Patrick  v.  Warner,  lb.,  397; 
Watson  V.  Nelson,  69  N.  F,  637;  People  v.  Cowles,  3 
Abb.  Ct  App.  Dec,  507;  In  re  Kelly,  62  N.   F,  198. 

Brewster  Kissam,  for  respondent. 

The  appellant  was  properly  punished  for  his  con- 
tempt in  f  aiUng  to  obey  the  order  directing  him  to  pay 
said  fees.  Code  Civ.  Proc.,  §  14;  Fischer  v.  Langbein, 
N.  F  Daily  Beg.,  August  14,  1883. 

Code,  §  15,  has  no  application  to  the  case  at  bar. 

The  referee's  and  stenographer's  fees  in  question, 
are  not  costs  within  the  intent  of  the  statute.    They 
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are  in  the  nature  of  special  expenses,  which  weie  oc- 
casioned by  reason  of  the  granting  of  a  favor  to  appel- 
lant, upon  his  special  compact  with  the  court  to  pay 
same. 

It  was  not  necessary  that  the  appellant  should  have 
been  personally  served  with  the  motion  papers.  Pitt 
V.  Davison,  37  N.  F.,  236;  S.  C.  8  ^66.,  N.  S.y  898; 
34  How.y  355.  Code  Civ.  Proc.,  §  802  has  no  applica- 
tion. It  is  a  substitute  for  §  418  of  the  old  Code,  which 
was  in  force  at  the  time  of  ibe  decision  of  Pitt  v.  Da- 
vison, supra. 

Truax,  J.— Sections  2281  and  2288,  provide  that  if 
upon  the  return  of  an  ordar  to  diow  cause,  it  is  deter- 
mined that  the  accused  has  committed  the  off^ise 
charged,  and  that  the  offense  was  calculated  to,  or  ac- 
tually d^d  defeat,  impair  or  prejudice  the  rights  or 
remedies  of  a  party  to  an  action  ....  the  court 
must  make  a  final  order,  accordingly,  directing  that 
the  accused  be  pimished  by  fine  or  imprisonment,  or 
both,  and  that  a  warrant  of  commitment  must  issue 
accordingly.  There  is  no  determination  pr  adjudica- 
tion iu  the  order,  directing  that  a  precept  issue  that 
Ihe  accused  has  committed  the  offense  charged,  and 
that  that  offense  was  calculated  to  or  did  actually  de- 
feat, impair  or  prejudice  the  rights  or  remedies  of  the 
plaintiff.    This  order  should,  therefore,  be  reversed. 

Where  a  party  has  appeared  in  au  action  by  attor- 
ney, it  is  not  necessary  to  serve  him  with  the  order  to 
show  cause  why  he  should  not  be  punished  as  for  a 
contempt.  Such  an  order  is  correctly  served,  if  served 
on  the  party's  attorney.    Pitt  v.  Davison,  37  N.  F.,  236. 

The  d^endant  contends  that  the  order  directing 
him  to  pay  the  sum  of  $160,  referee's  and  stenographer's 
fees,  should  be  reversed  on  the  ground  that  the  person 
who  made  the  demand  does  not  show  authority  to  re- 
ceive the  same,  or  that  he  was  authorized  to  make 
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such  demand.  Under  the  circumstances  of  this  case, 
the  defendant  having  obtained  a  favor  upon  stipulat- 
ing that  he  would  *'  pay  all  charges  and  expenses  in- 
curred for  referee's  fees,"  the  demand  made,  viz. :  That 
defendant  pay  such  charges  and  expenses,  and  notify, 
ing  him  of  the  amount  thereof,  was  sufficient.  Under 
the  stipulation  it  became  the  defendant's  duty  to  pay 
such  charges  and  expenses. 

This  order  is  affirmed. 

We  cannot  give  the  respondent  the  relief  she  asks 
for,  viz.,  that  both  the  orders  appealed  from  and  the 
orders  of  December  11,  1882,  and  April  12,  1883,  be 
vacated  and  set  aside.  The  order  of  August  16, 1883, 
is  reversed  without  prejudice  to  the  plaintiff's  right  to' 
renew  the  motion  to  commit  the  defendant,  and  also 
without  prejudice  to  the  right  to  move  to  vacate  those 
orders,  on  the  ground  that  the  defendant  has  not  com- 
plied with  his  stipulation. 

No  costs  on  this  appeal. 

O'GoKMAN,  J.,  concured.  ' 


ROCKWELL  ET  AL.  V.  DECKER  et.  al. 

Supreme  Court,  Second  Department;  Kings  County 
Special  Term,  March,  1884. 

§§  1569,  1570,  1580. 

Pa/rtition — ff  decree  in,  protects  remcnnder-men,  it  ii  fxilid  aUlumgh  the 

manner  cf  protecting  th&m  i$  irregular— Nature  of   eUate  of 

trustee  of  real  property. 

Although  a  trufitee  takes  an  estate  in  real  property  only  commensurate 
with  the  purposes  of  the  trust,  while  the  trust  continues,  it  seems 
that  he  has  a  greater  estate  than  that  of  a  tenant  for  life. 
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If  the  decree  in  an  action  for  the  partition  and  sale  of  real  property 
recognizes  and  protects  remainders  therein,  the  interests  of  the  re- 
mainder-men are  cut  off,  even  if  the  Court  erred  in  the  practice  as 
to  the  manner  of  protecting  sach  remainders.  Such  error  would 
be  only  an  irregalarity  and  would  not  affect  the  validity  of  the 
decree. 

Honarque  v.  Monarque  (80  N.  T.,  320),  distinguished. 

{Decided  March  17.  1884). 

Motion  to  compel  purchasers  to  complete  their  pur- 
chase. 

Action  between  tenants  in  common  for  a  partition 
and  sale  of  certain  real  property  situate  in  the  atj  of 
Brooklyn,  Kings  county.  The  estate  arose  under  the 
will  of  Samuel  Chase,  now  deceased,  the  seventh  sec- 
tion of  which  reads  as  follows: 

"  Seventh.  I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  of  what  nature 
and  kind  soever,  to  be  divided  equally  between  my 
three  daughters,  Sophia  P.  Gardner,  Harriet  R. 
Rockwell,  and  Annie  P.  Decker.  But  in  respect  to 
the  share  of  my  daughter  Annie,  I  give,  devise  and 
bequeath  the  same  to  my  executors  and  to  the  sur- 
vivors of  them  and  their  successors  in  trust,  to  apply 
the  income  thereof  to  the  use  of  my  said  daughter  for 
and  during  her  natural  life,  free  from  the  control  or 
influence  of  her  husband,  the  principal  after  her  death 
to  belong  to  the  lawful  issue  of  my  said  daugher  if 
she  shall  leave  any  her  surviving.  If  not,  then  to  her 
sisters  her  surviving,  and  the  lawful  issue  of  any  that 
may  be  dead,  the  children  taking  in  such  case  the 
share  their  mother  would  have  taken  if  living." 

The  trustees  and  executors  named  in  the  will,  were 
Almira  Chase,  Stephen  P.  Nash,  Ashley  C.  Merrill  and 
Augustus  P.  Rockwell.  No  power  of  sale  was  given 
them  by  the  will. 

A  judgment  directing  a  sale  of  the  premises  in 
question  was  duly  entered,  which  as  to  the  shares  so 
left  in  trust  provided,  **  that  the  referee  on  sale  shall 
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pay  over  one  other  of  said  Ihi^ee  equal  parts  or  por- 
tions to  Almira  Chase,  Stephen  P.  Nash,  Ashley  C. 
Merrill  and  Augustus  P.  Eockwell,  executors  and  trus- 
tees in  the  last  will  and  testament  of  James  Chase, 
deceased,  or  their  attorneys." 

The  premises  were  duly  sold  under  said  decree,  but 
the  purchasers  at  such  sale  objected  to  take  title  on 
the  grounds:  (1)  that  the  judgment  did  not  protect  the 
contingent  interest  of  unborn  children  of  Annie  P. 
Decker  by  substituting  the  fund  derived  Crom  the  sale 
in  place  of  the  land;  (2)  that  the  judgment  did  not 
provide  for  the  preservation  of  such  fund'  until  it 
should  finally  vest  and  provide  for  its  distribution;  (3) 
that  the  judgment  should  provide  for  the  disposition 
of  the  undivided  one-third  part  of  the  estate,  be- 
queathed to  Annie  P.  Decker  as  directed  in  the  will; 
(4)  that  the  bond  of  the  guardian  ad  litem  of  Annie  C. 
and  Nellie  D.  Decker,  infant  defendants,  was  given  to 
said  infants  and  not  to  the  county  treasurer. 

The  last  (4)  objection  was  cured  by  the  filing  of  a 
bond  in  proper  form  nunc  pro  tunc. 

J.  R.  Kingsfordy  for  plaintiff  and  motion. 

S.  M.  &D.  E.  Meeker i  for  purchasers;  E.  L.  &  R. 
N.  Wamcke,  opposed. 

John  H.  KemblCy  for  purchaser;  Bichard  Martin, 
opposed. 

Richard  C.  Embree,  for  purchaser;  W,  A.  Lind- 
say, opposed. 

Cited,  in  support  of  contention  that  the  trustees 
took  only  a  life  estate,  and  that  the  judgment  should 
provide  for  the  care  and  distribution  of  the  fund: 
Young  v.  Bradley  {U.  S.  Sup.  Ct.\  21  Alh.  L.  J., 
435;  Brevoort  v.  Brevoort,  70  N.  F.,  138;  Stevenson  v. 
Lesley,  70  /d,,  517;  Monarque  v.  Monarque,  80  /d.,  821. 
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CuLLEN,  J. — I  think  the  decree  in  this  action  valid, 
and  that  a  sale  under  it  would  pass  a  good  title  to  the 
purchaser.  It  is  true  that  a  trustee  takes  an  estate 
only  commensurate  with  the  purposes  of  the  trust. 
But  while  the  trust  continues,  it  seems  that  the  trustee 
has  a  greater  estate  than  that  of  a  tenant  for  life.  It 
may  be  difficult  to  define  the  distinction  and  more  so 
to  give  the  reasons  for  it.  The  authorities,  however, 
tend  to  establish  the  proposition  that  there  is  such  a 
difference.  In  Greason  v.  Keteltas  (17  N.  F.,  491),  it 
was  held  that  the  trustees  took  an  estate  in  fee  deter- 
minable on  the  death  of  the  beneficiaries.  So  in 
GaUee  v.  Engle  (65  Barb.j  &SS\  it  was  held  that  a  trus- 
tee might  maintain  partition. 

But,  however  this  may  be,  I  think  there  is  a  radical 
difference  between  the  case  at  bar  and  that  of  Mon- 
arque  v.  Monarque  (80  N.  F.,  320).  In  the  latter  case, 
the  decree  made  no  provision  for  the  protection  of  the 
contingent  interests.  The  partition  suit  was  brought 
on  the  assumption  that  the  limitations  and  remainders 
were  invahd.  It  was  not  sought  even  in  that  action 
to  determine  the  question.  But  in  the  present  case, 
the  remainders  are  recognized  and  protected  by  the 
decree.  I  think  this  cuts  off  the  interests  of  the  re- 
mainder-men even  if  the  Court  erred  in  the  practice  as 
to  the  manner  of  protecting  such  remainders.  This 
error,  if  such  it  is,  would  be  only  an  irregularity  and 
not  affect  the  validity  of  the  decree.  A  similar  pro- 
vision was  made  in  Mead  v.  Mitchell,  17  JV.  F,  210. 
Motion  that  purchaser  complete  purchase  granted,  but 
as  the  objection  to  the  guardian's  bond,  since  obviated, 
was  valid,*  there  should  be  no  costs. 

*  Asto  IbeTalidityof  the  objection  to  the  guardian's  bond,  see 
McLaughlin  v.  Crawford  (Sup,  Kings  Co,  8p,  T,)  18  N.  T.,  Weekly  Dig., 
314;  Thistle  v.  Thistle,  aniep,  4B. 

Vol.  V.-5. 
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SMITH  V.  KEEPERS. 

Supreme  Court,  First  Department;  Special  Term, 
March,  1884. 

§§  791,  793. 

Pr^erenee—Whm^faett  entitling  eauw  to,  appear  from  pteading^^Court 
hcts  inherent  right  to  grant. 

Wherein  an  action  to  recover  damages  for  the  alleged  wrongful  confer 
sion  of  personal  property,  the  defendant  was  actually  imprisoned 
under  an  order  of  arrest  and  was  unable  to  procure  bail ; — Held,  that 
an  application  for  an  order  preferring  the  cafoso  should  be  granted; 
notwithstanding  the  defendant  had  noticed  it  for  trial;  that  although 
it  did  not  appear  in  the  pleadings  that  an  order  of  arrest  had  been 
granted  it  was  apparent  that  the  action  was  one  in  which  such  an 
order  could  be  issued  as  a  matter  of  right  upon  a  proper  application^ 
to  the  court,  and  therefore  the  right  to  a  preference  depended  upon 
facts  appearing  in  the  pleadings  upoa  which  the  cause  was  to  be  tried 
and  heard,  and  the  service  of  a  notice  of  trial  before  making  the  ap- 
plication for  a  preference  did  not  deprive  the  defendant  of  his  right 
to  such  preference. [ft] 

Section  79d  of  the  Code  of  Civil  Procedure  does  not  prohibit  the  grant- 
ing of  a  preference  in  a  particular  case  where  it  is  apparent  that  great 
hardship  and  injustice  might  ensue  in  case  such  preference  was  not 
allowed.  [2] 

The  Court  has  an  inherent  power  to  control  its  own  calendar,  and  on 
that  ground  alone  may  grant  an  order  preferring  a  cause.  [4] 

Robertson  t>.  Schellhaas  (62  Hou}.  Pr.,  489);  City  Natl  Bank  «.  Natl 
Park  Bank  (62  Id.,  495),  distinguished. [i] 

{Decided  Mart^  28, 1884.) 

Motion  by  plaintiff  for  an  order  preferring  this 
cause. 

This  is  an  action  for  replevin,  in  which  the  defend- 
ant was  arrested  under  an  order  of  arrest  granted  pur- 
suant to  section  550  (subd.  1)  of  the  Code  of  Civil  Pro- 
cedure. He  was  unable  to  procure  bail,  and  at  the 
time  of  making  this  motion  was  actually  imprisoned. 
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A  notice  of  trial  was  served  by  him,  which  was  subse- 
quently withdrawn  and  this  motion  made. 

J.  N.  WiUiamSy  for  the  motion. 

I 
Charles  O.  Croniriy  opposed. 

Lawrence,  J. — Subdivision  2  of  section  649  of  the 
Code  of  Civil  Procedure  authorizes  an  order  of  arrest  in 
an  action  brought  for  the  conversion  of  personal  prop- 
erty. This  is  an  action  to  recover  damages  alleged  to 
have  been  sustained  by  the  wrongful  conversion  of  per- 
sonal property.  Section  791  of  the  Code  of  Civil  Proced- 
ure provides  that  civil  actions  are  entitled  to  preference 
among  themselves  in  the  trial  or  hearing  thereof  in 
the  following  order  next  after  causes  specified  in  the 
last  section  but  one.  ...  Subdivision  10.  *^A 
court  in  the  particular  case."  Rule  86  provides  that 
whenever  in  any  action  an  issue  shall  have  been 
joined,  if  the  defendant  be  imprisoned  imder  an  order 
of  arrest  in  the  action,  or  if  the  property  of  the  de- 
fendant be  held  under  attachment,  the  action  shall  be 
placed  on  the  preferred  calendar.  In  this  case  the  de- 
fendant is  actually  imprisoned  under  an  order  of  arrest 
and  is  unable  to  procure  bail.  A  motion  is  made  to 
place  the  cause  on  the  preferred  calendar.  It  is  in- 
sisted that  the  court  is  precluded  from  making  an 
order  of  reference  by  the  provisions  of  section  Y93  of 
the  Code,  tor  the  reason  that  the  right  to  a  preference 
depends  upon  facts  which  do  not  appear  in  the  plead- 
ings  or  other  papers  upon  which  the  cause  is  to  be 
tried  or  heard,  and  that  a  notice  of  trial  was  served  be- 
fore the  notice  of  motion,  and  the  cases  of  Robertson  v. 

Schellhaas  (62  How.  Pr.\  and  City  Nat.  Bank 
[1]  v.  Nat.    Park  Bank  (62  How.  Pr.  495),  are  cited 

as  authorities  for  this  position.  In  each  of  these 
cases  it  was  clear  that  the  facts  which  authorized  the 
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preference  did  not  appear  upon  the  face  of  the  plead- 
ings, and  a  notice  of  trial  having  been  served  before 
the  order  was  obtained,  it  was  properly  held,  under 
section  793  of  the  Code,  that  the  right  to  claim  a 
[»]  preference  was  gone.  I  do  not,  however,  under- 
stand that  by  Section  793  I  am  prohibited  from 
granting  a  preference  in  a  particular  case,  where  it  is 
apparent  that  great  hardship  and  injustice  might  en- 
sue in  case  such  preference  was  not  allowed.  The  10th 
subdivision  of  section  791  seems  to  recognize  the 
power  of  the  court  to  grant  an  order  giving  a  prefer- 
ence in  a  particular  case.  In  this  case,  while  the 
[']  fact  does  not  appear  upon  the  pleadings  that  an 
order  of  arrest  has  been  granted,  it  is  apparent  that 
the  action  is  one  in  which  such  an  order  can  be  issued 
as  matter  of  right  upon  a  proper  application  to  the 
court.  I  think,  therefore,  that  even  within  the  pro- 
visions of  section  793,  it  may  fairly  be  said  that  the 
right  to  the  preference  depends  upon  facts  appearing 
in  the  pleadings  upon  which  the  cause  is  to  be  tried 
and  heard,  and  that,  therefore,  the  service  of  a  notice 
of  trial  before  making  the  application  for  a  preference 
does  not  deprive  the  defendant  of  the  right  to  such 
preference  under  the  rules  of  practice  of  the  court. 
Furthermore,  it  is  shown  that  the  defendant  has  with- 
drawn his  notice  of  trial,  so  that  if  the  service  thereof 
precluded  him  from  making  the  motion  that  obstade 
has  been  removed,and  section  793  has  no  application 
[*]  to  the  case.  Independently,  however,  of  all  other 
considerations,  the  court  has  an  inherent  power  to 
control  its  own  calendar,  and  on  that  ground  alone  I 
should  feel  justified  in  granting  the  order  which  is 
is  asked  for  in  this  case.  Motion  granted.  Order  to 
be  settled  on  notice. 
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THE  DAVENPORT  GLUCOSE  MANUFACTURING 
COMPANY  V.  TAUSSIG  bt  al. 

SlTPKEME  COUKT,  FiRST  DEPARTMENT,   GENERAL  TeRH, 

January,  1884. 
§§  523, '545;  1721. 

Pleadinffi. — IrutaTice  ofaUegaiion  in  complaint  in  actum  for  daim  and  da- 

Ucery  which  should  not  be  stricken  out  as  irrelevant  and  redundant. 

— Allegations  in  complaint  not  stricken  out  on  the  ground  that 

answering  them   will  nU^ect  defendant  to  criminal 

prosecution, — Rtde  that  evidence  should  not  he 

stated  in  pleading  does  not  apply  where 

evidence  and  facts  to  be  stated 

are  the  same. 

In  an  action  for  the  claim  and  delivery  of  personal  property  sold  by 
the  plaintiff  to  certain  of  the  defendants  on  the  ground  that  the  sale 
was  procured  by  the  fraudulent  concealment  by  such  defendants  of 
their  insolvency  and  without  intent  to  pay  for  them,  where  the  com- 
plaint alleged  that  said  defendants  had  made  assignment  for  the  ben- 
efit of  creditors  with  preferences;  HM,  that  allegations  in 
such  complaint  setting  out  the  amount  of  debts  and  liabilities  of  said 
defendants,  and  plaintiff's  disaffirmance  of  such  sale,  and  of  fraudulent 
representations  made  to  others  by  said  defendants  by  which  property 
was  obtained,  should  not  be  stricken  out  [■,•];  that  they  were  nei- 
ther irrelevant,  redundant  or  frivolous  [',*],  but  were  essential  facts 
bcanng  upon  the  allegation  of  insolvency,  its  fraudulent  suppression 
and  the  design  in  making  the  purchase  under  the  circumstances  dis- 
closed [•,•]. 

In  such  a  case  allegadons  in  the  complaint  involving  fraud  should  not 
be  stricken  out  on  the  ground  tiiat  answering  them  would  subject  the 
party  against  whom  they  are  made  to  a  criminal  prosecution,  for  the 
reason  that  the  veridcation  m^  be  omitted  [*]. 

The  rule  that  the  statement  in  a  complaint  of  what  is  merely  evidence 
and  not  of  facts  constituting  the  claim  should  be  stricken  out  does 
net  apply  to  an  action  in  which  all  the  facts  to  be  stated  and  the  evi- 
dence of  them  are  synonymous  [^]. 

(Ledded  January  25, 1884.) 
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Appeal  from  order  of  Special  Term  denying  motion 
to  strike  out  certain  parts  of  the  coinplaint. 

The  motion  was  made  upon  two  grounds:  (1)  That 
the  designated  parts  of  the  complaint  were  ''  irrele- 
vant, redundant  and  frivolous."  (2)  That  they  were 
'*  made  for  the  purpose  of  compelling  the  defendants 
to  make  answer  to  such  allegations  when  such  answers 
might  tend  to  criminate  them." 

The  action  was  brought  to  recover  170  barrels  of  glu- 
cose, the  alleged  property  of  the  plaintiffs,  which  have 
been  replevied  herein,  and  damages  for  their  deten- 
tion. 

Further  facts  are  stated  in  the  opinion. 

Henry  Schmitt,  for  appellant. 

Aaron  Pennington  Whitehead  and  Richard  Stack- 
pole  (Martin  &  Smith,  attorneys)  for  respondent. 

The  allegations  are  not  ^'  irrelevant,  redundant  and 
frivolous,"  but  are  necessary  and  proper.  They  in- 
form the  defendants  of  specific  facts  constituting  al- 
leged frauds,  which  the  plaintiffs  intend  to  prove 
against  the  defendants  upon  the  trial  of  the  action  to 
show  the  scheme  of  fraud.  In  an  action  to  recover 
goods  obtained  by  fraud  it  is  competent  to  show  other 
acts  of  a  similar  character.  See  Hall  v.  Naylor,  18  N. 
F.,  588;  Hennequin  v,  Naylor,  24  K  F.,  139;  Hath- 
ome  V.  Hodges,  28  N.  F.,  486;  Van  Kleek  v.  Le  Roy, 
^Abb.N.  S.,  431. 

The  complaint  should  contain  the  facts  constituting 
the  cause  of  action,  and  plaintiff  is  not  at  liberty  to 
make  out  his  cause  of  action  by  proving  facts  not  al- 
leged in  his  complaint.  Bristol  v,  Penn.  R.  R.  Co.,  9 
Barb.  J 158;  Allen  v.  Patterson,  IN.  F,,  476.  An  alle- 
gation of  wrongful  detention  is  not  enough.  It  is  a 
conclusion  of  law,  and  the  facts  on  which  it  is  based 
must  be  pleaded.  Scofield  v.  Whitelegge,  49  N,  F.,  259: 
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S.  C,  12^66.  N.  &y  320,  Afg  10  Abb.  N.  S.,  104. 
Wheneyer  a  party  seeks  to  maintain  his  cause  of  action 
on  the  ground  of  fraud,  that  fraud  must  be  alleged. 
Devoe  v.  Brandt,  53  N.  F.,  462;  Cohn  v.  Goldman,  76 
N.  F.,  284;  Butler  v.  Viele,  44  Barb.,  166. 

The  court  will  exercise  its  discretion  and  should  not 
strike  out  these  allegations,  because  immaterial  evi- 
dence can  always  be  rejected  at  the  trial.  The  Town 
of  Essex  V.  The  New  York  &  Canada  R.  R.  Co.,  8 
Hun,  861. 

Brady,  J. :  This  is  action  for  the  claim  and  delivery 
of  property.  Its  design  is  to  recover  goods,  or  their 
value,  which  were  obtained  by  the  defendants,  Taus- 
sig &  Hammerschlag,  to  whom  they  were  sold,  by 
fraud,  the  charges  being  that  they  were  msolvent  at 
the  time  of  the  purchase,  and  made  it  with  the  inteu* 
tion  preconceived  of  not  paying  for  them. 

The  Code,  section  1721,  provides  that  where  the 
taking  of  the  chattel  is  not  complained  of,  but  the  ac- 
tion is  founded  upon  its  wrongful  detention,  the  com- 
plaint must  set  forth  the  facts  showing  •  that  the  de- 
tention was  wrongful.  It  may  be  questionable  whether 
this  provision  relates  to  any  other  cases  than  those  in- 
volving the  detention  of  a  chattel  eo  nomine,  and  not 
procured  by  sale  fraudulently  induced,  but  to  the  pos- 
session of  a  chattel  belonging  to  another  improperly 
asurped.  But,  assuming  it  applies  to  an  action  such 
as  the  present,  the  question  is  whether  the  allegations 
objected  to  are  improperly  inserted  in  the  complaint. 

The  complaint  alleges  the  sale  of  certain  property 
mentioned.  It  then  alleges  that,  at  the  time  of  the 
purchase,  the  defendants  were  hopelessly  insolvent, 
and  concealed  such  insolvency  from  the  plaintiflfs,  and 
made  the  purchase  without  intending  to  pay  for  the 
goods,  purposing,  on  the  contrary,  to  fail  and  stop 
business,  knowing  that  the  plaintiffs  would  be  de- 
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prived  of  their  goods  without  receiving  any  payment 
therefor;  and  further  that  the  plaintiffs,  beUeving  that 
Taussig  &  Hamxnerschlag  were  solvent  and  responsi- 
ble, and  having  no  knowledge  or  information  that 
they  were  not  so,  or  that  they  were  about  to  fail  or 
stop  business,  or  that  they  did  not  intend  to  pay  for 
the  goods  shipped  them,  and  that  they  were  received 
by  Taussig  &  Hammerschlag,  who  took  them  fraudu- 
lently, and  without  intending  to  pay  for  them;  and 
further  that  they  drew  drafts  upon  Taussig  &  Ham- 
merschlag, payable  one  day  after  sight,  which  were 
not  paid.  It  will  be  perceived  that,  except  as  to  the 
sale  and  delivery  of  the  goods,  the  all^ations  thus  far 
are  of  conclusions,  namely,  that  the  defendants  made 
the  purchase  when  they  were  hopelessly  insolvent, 
conceaUng  such  insolvency  with  a  preconceived  d  sign 
not  to  pay  for  them,  but  to  obtain  and  use  them,  and 
fail. 

The  plaintiffs  then  proceed  to  set  out  facts  which 
justify  the  conclusion  thus  stated,  namely,  that  at  or 
about  the  time  of  obtaining  the  goods  from  them,  and 
v/ithin  a  few  months  prior  thereto,  the  defendants, 
Taussig  &  Hammerschlag,  mortgaged,  transferred,  re- 
moved, concealed  and  disposed  of  a  part  of  their  prop- 
erty, with  intent  to  defraud  their  ci-editors,  and  with 
intent  to  obtain  from  the  plaintiffs  and  others,  goods, 
wares  and  merchandise,  and  not  pay  for  the  same; 
and  that  on  the  17th  of  August,  1883,  they  failed  in 
business,  and  declared  their  insolvency;  and  that  they 
thereupon  made  a  pretended  assignment  of  their  prop- 
erty to  the  defendant  Barricklo,  for  the  alleged  benefit 
of  their  creditors,  with  preferences,  and  that  by  that 
assignment  they  attempted  to  unlawfully  transfer  the 
goods  belonging  to  the  plaintiffs,  or  some  part  thereof, 
to  the  defendant  Barricklo,  and  further  that,  at  the 
time  of  making  the  contract  of  sale,  their  direct  debts 
and  habilities  amounted  to  $137,192.41,  or  thereabouts, 
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and  their  contingent  liabilities  to  the  further  sum  of 
$d3,931.16,  making  the  total  of  their  liabilities 
$231,123.57,  or  thereabouts;  while  the  actual  value  of 
their  assets  whs  $49,821.40,  or  thereabouts,  less  $18,000, 
pledged  as  collateral,  leaving  the  actual  value  of  their 
assets  only  $31,821.40,  or  thereabouts.  And  they  fur- 
ther allege  that,  having  learned  of  the  insolvency  of 
these  defendants,  and  of  their  fraud  in  the  purchase 
they  disaffirmed  the  sale,  and  allege,  as  they  are  ad- 
vised, that  no  title  ever  passed  to  these  defendants,  or 
from  them  to  Barricklo,  and  that  a  certain  number  of 
barrels  of  glucose  were  still  their  property. 

The  defendants  seek  to  strike  out  the  allegation  of 
the  debts  and  liabilities  in  figures  which  has  just  been 
narrated,  and  also  the  paragraph  alleging  the  disaf- 
firmance of  the  sale,  and  further  a  statement  of  fraud- 
ulent representations  made  by  the  defendants,  Taussig 
and  Hammeischlag,  to  other  sellers  and  by  which  sales 
were  accomplished. 

It  is  very  clear  that  in  respect  of  the  allegation  as 
to  the  indebtedness  mentioned  and  the  allegation 
[>J  as  to  the  disaffirmance  of  the  sale,  the  order  of 
the  court  below  is  correct.  These  elements  of  the 
pleading  should  not  be  disturbed.  They  are  essential 
facts  bearing  upon  the  allegation  of  insolvency,  its 
fraudulent  suppression,  and  the  design  in  making  the 
purchase  under  the  circumstances  disclosed.  "^ 

After  due  consideration  of  the  other  allegations  ob- 
jected to,  namely,  of  fraudulent  representations 
[«]  made  to  others,  by  which  property  was  obtained, 
the  same  conclusion  has  been  arrived  at.  The  pro- 
priety of  these  averments  seems  to  be  unquestionable. 

*  Matter  is  irrelevant  which  has  no  bearing  on  the  subject  matter  of 
the  controversy  and  cannot  affect  the  decision  of  the  court.  Fabricotte 
«.  Lanmtz;3  Sandf.,  743;  Van  Henesslear  «.  Brice,  4  PcUge,  171;  Lee 
Bank  v.  Eitching,  11  Abb.  Pr„  485;  Cahill  «.  Palmer,  17  Id.,  106;  Dovan 
9.  Dinsmore,  83  Barb,,  80. 
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The  goods  obtained  from  the  plaintiffs  were  not  pro- 
cured by  any  representations,  but  by  the  suppression 
of  the  truth  with  a  preconceived  fraudulent  design. 
The  courts  have  held  that  proof  of  similar  representa- 
tions to  those  alleged  by  the  plaintiffs  may  be  given  in 
evidence,  for  the  purpose  of  establishing  the  general 
fraudulent  design  (Hall  v.  Talyor,  18  N.  F.,  588;  Hen- 
nequin  v.  Naylor,  24  N.  F.,  139;  Hathome  v.  Hodges, 
28  N  F,  486;  Van  Kleek  v.  Le  Eoy,  4  Abb.  N,  S.y 
431).  And  these  representations  are  facts  upon  which 
the  plaintiffs  rely  to  establish  the  existence  of  the 
fraudulent  intent,  and  without  which  their  case  might 
be  insufficient.  They  are  not  irrelevant,  they  are  not 
redundant,  and  they  are  not  frivolous.  They  are,  as 
suggested,  essential  facts,  in  conjunction  with  others, 
leading  to  the  truth  of  the  conclusion  stated,  namely, 
that  the  purchase  was  made  from  the  plaintiffs  fraud- 
ulently and  with  a  preconceived  design  not  to  pay  for 
the  goods  obtained.  The  defendants  cannot  be  injured 
by  the  statement  of  them;  on  the  contrary,  it  is  quite 
clear  that,  being  thus  advised  of  the  different  elements 
composing  the  plaintiffs'  charge,  they  would  be  better 
prepared  to  meet  it. 

The  plaintiffs  should  not  be  required  to  incur  any 

danger  from  the  omission  of  these  facts  in  con- 
[*1  templation  of  the  provisions  of  section  1721  of  the 

Code,  to  which  reference  has  already  been  made, 
or  from  any  other  consideration.  It  is  true  that  the 
statement  of  what  is  merely  evidence,  and  not  of  the 
facts  constituting  the  claim,  should  be  stricken  out. 
But  this  does  not  apply  to  an  action  in  which  all  the 
facts  to  be  stated,  and  the  evidence  of  them,  are  syn- 
onymous. 

The  objection  to  the  allegations  involving  the  fraud 

set  out  in  the  complaint  cannot  be  entertained  upon 
[ *]  the  proposition  that  answering  them  would  subject 

the  party  against  whom  they  are  made  to  a  crim- 
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inal  prosecution,  for  the  reason  that,  by  section  523  of 
the  Code,  the  veriftcation  may  be  omitted  in  a  case 
where  it  is  not  otherwise  specially  prescribed  by  law; 
"where  the  party  pleading  would  be  privileged  from 
testifying  as  a  witness  concerning  an  allegation  or  de- 
nial contained  in  the  pleading,  and  therefore,  as  to 
these  allegations,  the  verification  in  the  defendants' 
answer  may  be  omitted. 

This  is  one  of  the  consequences  resulting  from  the 
plaintiffs  adopting  the  form  of  pleading  presented  in 
this  case.  It  may  be  that  if  the  allegations  objected 
to  in  reference  to  the  fraud  were  omitted  the  defend- 
ants would  be  estopped  from  taking  an  objection  upon 
the  trial  to  their  omission  in  consequence  of  their  suc- 
cessful effort  to  have  them  stricken  out,  but  inasmuch 
as  the  law  contemplates  the  insertion  of  them  and  they 
have  been  properly  inserted,  the  objections  to  them 
must  necessarily  fail. 

It  is  thought,  therefore,  that  the  order  made  in  the 
Coiut  below  denying  the  motion  to  strike  out  the  mat- 
ter considered  was  properly  made,  cannot  be  interfered 
with  and  should  be  aflSrmed;  ordered  accordingly  with 
$10  costs  and  the  disbursements  of  the  appeal. 

Daniels,  J.,  concurred. 


76  CIVIL  PEOCEDJJEE  EEPORTS 

LondrJggan  «.  Tlie  N.  Y..  N.  H.  <&  H.  R  R.  Co. 


LONDRIGGAN,  as  Admn'x.,  etc.,  v.  The   N.  Y., 
N.  H.  &  H.  R.  R.   CO.,   Rbspondknt. 

N.  T.  Superior  Court,  Special  Term  and  General 
Term,  November,  J  883. 

§§  401,  414,  1347,  1902. 

Statute  of  UmitatioM. — EigJU  of  foreign  corparaiton  to  take  adtantage  <^, 
in  action  for  causing  death, — Demurrer. — Order  owrruUng 
appeaZfrom, 

An  action  against  a  foreign  corporation  for  negligence  caiuiDg  deaUi, 
etc.,  under  Code  Civ.  Pro.,  g  1902,  must  be  brought  within  two  years 
after  the  death  of  such  deceased  person,  as  therein  provided. 

The  provision  of  §  401,  that  the  time  during  which  defendant  is  out  of 
the  State,  shall  not  be  deemed  part  of  the  time  limited  for  the  com- 
mencement of  actions,  does  not  apply,  for  §  414  declares  that  the  pro- 
visions of  Chapter  4,  containing  §  401,  shall  not  be  applicable  to  a  case 
where  a  different  limitation  is  expressly  prescribed  by  law,  as  in 
§  1902. 

No  appeal  from  order  overruling  demurrer  to  answer,  lies  before  entry 
of  judgment  (Oen.  Term). 

{Bedded  December  3,  1883.) 

Demurrer  to  answer. 

Action  upon  the  following  section  of  the  Code  of 
Civil  Procedure:  "  §  1902.  The  executor  or  adminis- 
trator of  a  decedent  ....  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act,  neglect, 
or  default,  by  which  the  decedent's  death  was  caused,. 
....  against  a  corporation  which  would  have  been 
liable  to  an  action  in  favor  of  the  decedent,  by  reason 
thereof,  if  death  had  not  ensued.  Such  an  action 
must  he  commenced  within  two  years  after  the  dece- 
denVs  death."  * 

♦  The  wording  of  the  original  act  on  this  subject  was:  "  .  .  .  . 
provided  that  every  sfoch  action  shaU  be  commenced  within  two  pears  after 
the  death  of  such  deceased  person,**    (Laws  1847,  Ch.  450.) 
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The  plaintiff's  intestate  was  killed  October  23, 
18Y8.  This  action  was  commenced  October  1,  1881. 
The  defendant  set  up  two  defences,  one  of  which  was 
as  follows:  "  Second. — And  for  a  further  defense,  the 
defendant  says:  That  this  action  was  not  commenced 
within  two  years  after  the  death  of  the  said  Patrick 
Londriggan.''  The  plaintiff  demurred  to  the  above 
defense,  upon  the  ground  that  it  is  insufficient  in  law. 

Cooper  &  Whitlockj  for  appellant. 

Under  section  401  of  the  Code,  defendant  stahds  in 
all  respects  as  a  domestic  corporation  in  regard  to  all 
limitation  statutes,  provided  they  comply  with  subdi- 
vision 2  of  section  432  of  the  Code. 

It  does  not  appear  by  the  answer  that  this  certifi- 
cate has  been  filed.  A  foreign  corporation  cannot  un* 
der  any  circumstances  avail  itself  of  a  statute  of  limi- 
tation in  the  courts  of  this  State.  Rathburn  v.  North- 
em  Central  R.  R.,  &0  N.  F.,  856;  Boardman  v.  Lake 
Shore  &  Michigan  Southern  R.  R.  Co.,  84  lb.,  185. 

The  action  may  be  brought  within  two  years  from 
the  time  of  the  granting  of  administration.  Andrews 
V.  Hartford  R.  R.  Co.,  34  Conn.,  57;  Richards  v.  Mary- 
land Ins.  Co.,  8  Cranchy  84;  Murray  v.  East  India 
Co.,  6  B.  cE-  A.,  204. 

W.  E.  Bamett,  for  respondent. 

No  action  for  causing  death  could  be  maintained 
under  the  common  law.  To  sustain  the  action  every 
condition  of  the  statute  must  be  complied  with,  one  of 
which  is  that  "  such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death."  Brown 
V.  Harmon,  21  Barb.,  508;  Gertore  v.  Wiswall,  16 

HOW.y   8. 

Prior  to  the  death  of  the  plaintiff's  intestate,  chap- 
ter IV.  of  the  Code  of  Civil  Procedure,  containing  the 
general  statutes  of  limitation  and  the  rules  and  excep- 
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tions  in  relation  thereto^  has  been  enacted;  but  the 
whole  chapter  is  made  subject  to  the  qualifications 
contained  in  §  414,  which  provides  that  "  the  provi- 
sions of  this  chapter  (chapter  IV.)  apply,  and  constitute 
the  only  rules  of  limitation  applicable,  to  a  civil  action 
.  •  .  .  except  in  one  of  the  following  cases:  (1) 
A  case  where  a  different  limitation  is  specially  pre- 
scribed by  law." 

An  action  under  §  1902  is  *'  a  case  where  a  differ- 
ent limitation  is  specially,  prescribed,"  and  is  therefore 
expressly  excepted  from  the  **  rules  of  limitation-' 
contained  in  chapter  IV. ,  including  the  "  rule  "  in  §  401, 
under  a  provision  similar  to  which  the  cases  above 
cited  were  decided. 

It  follows  that  Olcott  v.  Tioga  R.  R.  Co.,  20  N.  Y., 
210,  and  Rathbone  v.  N.  C.  R.  R.,  50  N.  F.,  656,  are 
not  now  authority  for  sustaining  the  plaintiff's  demurrer 
in  the  case  at  bar.    Throop's  Code,  §  414,  note. 

Boardman  v.  L.  S.  &  M.  S.  Ry.  (84  N.  F.,  157), 
though  recently  decided,  was  commenced  in  1876,  two 
years  before  chapter  IV.  of  the  Code  of  Civil  Procedure 
took  effect,  and  was  not  a  case  governed  by  any  spec- 
ial limitation. 

The  '^  designation"  provided  in  the  last  clause  of 
§  401  of  the  Code  of  Civil  Procedure  enables  a  foreign 
corporation  to  plead  the  statute  of  limitations  in  ac- 
tions mentioned  in  titles  1  and  2  of  chapter  IV.,  and 
does  not  apply  in  an  action  under  §  1 902,  if  the  final  sen- 
tence in  that  section  is  to  be  treated  as  a  statute  of 
limitations. 


Sedgwick,  Ch.  J.— If  it  were  not  for  §  401,  Code 
Civ.  Pro.,  the  limitation  of  the  time  of  enforcing  civil 
remedies  would  be  applied  to  all  defendants  irrespec- 
tive of  their  being  in  or  out  of  the  State,  residents  or 
non-residents,  at  the  time  of  the  accruing  of  the  action 


CIVIL  PROCEDURE  REPORTS.  79 

Londriggan  v.  The  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 

or  during  the  limited  time.  Upon  provisions  similar 
to  §  401,  it  was  held  that  foreign  corporations  could 
not  avail  themselves  of  the  statute  of  limitations, 
because  such  provisions  applied  to  corporations  as  well 
as  natural  persons,  and  a  foreign  corporation  was  al- 
ways without  the  State  (Alcott  v.  Tioga  R.  R.,  20  N, 
Y.,  210).  Section  414  declares  that  the  provisions  of 
chapter  4  shall  apply,  except  in  a  case  where  a  differ- 
ent limitation  is  expressly  prescribed  by  law.  If  this 
were  all,  inasmuch  as  the  present  case  is  under  §  1902, 
which  prescribes  a  special  limitation  of  two  years,  it 
would  seem  to  be  clear  that  the  provision  of  §  401  does 
not  apply  to  the  case,  and  the  plaintiff  is  not  author- 
ized to  commence  the  action  at  any  time  after  the  time 
specially  limited  therefor  has  passed.  The  only  doubt, 
however,  that  occurs  to  me  would  be,  if  at  all,  created 
by  the  question  whether  the  words  the  *'  provisions  of 
this  chapter  "  were  not  so  limited  by  its  connection  as 
not  to  refer  to  all  the  provisions  in  the  widest  sense, 
but  refer  to  the  times  especially  declared  within  which 
actions  might  be  begun — e.  gr.,  twenty  years  for  eject- 
ment, six  years  for  contracts  not  under  seal,  etc.  The 
words  are:  "  The  provisions  of  this  chapter  apply  and 
constitute  the  only  rules  of  limitation  applicable  to  a 
civil  action,"  etc.  A  scrutiny  of  §  401  shows  that  the 
enlargement  of  the  time  given  by  it,  upon  the  condi- 
tions it  names,  is  in  an  exact  sense  a  limitation  of 
time,  and  is  a  rule  of  limitation,  as  also  are  the  specific 
terms  before-named  in  the  chapter.  The  demurrer 
should  be  overruled,  with  judgment  for  defendant. 

Upon  appeal  from  said  order,  the  following  opinion 
was  delivered  at  General  Term,  December  3,  1883. 

FreedMan,  J.— This  action  was  brought  to  recover 
damages  for  the  death  of  plaintiff's  intestate;  and  the 
defendant,  among  other  things,  pleaded  that  it  was 
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not  commeDced  within  two  years  after  such  death. 
Plaintiff 's  demun^r  to  this  defense  was  overruled,  and 
an  appeal  taken  from  the  order.  If  this  appeal  could 
be  entertained,  I  would  have  no  hesitation  in  holding, 
as  the  merits  have  been  argued  and  examined,  that 
the  learned  Chief -Judge  was  right  in  the  conclusion 
reached  and  the  assignment  of  his  reasons  therefor. 

But  it  h»s  been  repeatedly  held  that  an  appeal  from 
such  an  order  will  not  lie  before  judgment.  Cam- 
bridge Valley  Nat.  Bank  v.  Lynch,  76  N.  F.,  514; 
Gamer  v.  Harmony  Mills,  45  Super.  Cf.,  148;  Camp- 
bell V.  N.  Y.  Cotton  Exchange,  47  III.,  658. 

Appeal  dismissed  with  costs. 

O'GoRMAN,  J.,  concurred. 
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ROSS  AS  President,  &o.,  Rbspondent,  v.  MARK- 
HAM  &  Another,  Appellants. 

County  Court  op  AlleOany  County,  March,  1884. 

§§  1335,  3049,  3060,  3069. 

AfpedL  from  juttUeU  eowrt. — Undertaking  on,  mtut  le  approved^  and 

sureties  in  mud  also  justify  if  excepted  to, — Appellant  in  defattU 

when  ailowed  to  give  new  undertaiing. 

the  sureties  in  an  undertaking  on  appeal  from  a  justice's  court 
although  approved  by  the  j^istice  vho  rendered  the  judgment  or  a 
judge  of  the  appellate  court  must  appear  and  justify  if  excepted  to, 
[\  ',  *]  and  the  effect  of  their  failure  to  do  so  is  to  render  the 
undertaking  a  nullity. [',  *] 

(t  is  necessary  that  the  undertaking  given  on  appeal  from  a  justice's 
court  be  approved  by  the  justice  who  rendered  the  judgment  or  a 
judge  of  the  appellate  eourt  before  it  is  delivered.  ['J 

Where  on  appeal  from  a  justice's  court  for  a  new  trial,  the  undertak- 
ing required  by  section* 8069  of  the  €k>de  of  Civil  Procedure,  to 
perfect  the  appeal  is  given  and  the  sufficiency  of  the  sureties  there- 
in is  excepted  to,  but  they  do  not  justify  and  no  new  undertaking 
is  given,  the  court  has  power  under  section  3040  of  the  Code  to, 
Jtnd  should  in  furtherance  of  justice  permit  the  appellants  to  give  a 
new  undertakiog,  after  the  time  for  so  doing  has  expired,  and 
thereby  perfect  the  appeal.  [*] 

[Decided  March  31,  1884.) 

Motion  to  dismiss  appeal  from  jastice's  codrt. 

The  opinion  states  the  facts. 

E.  E.&  O.  W.  Eardingy  for  the  motion. 

Rirfus  Scotty  opposed. 

Farnum,  J. — This  action  was  commenced  in  a  jus- 
tice's court  and  a  jndgment  rendered  therein  in  favor 
Vol.  V.~« 
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of  the  plaintiff.  The  defendants  then  appealed  to  the 
county  court  for  a  new  trial.  The  plaintiffs  now 
move  to  dismiss  the  appeal. 

At  the  time  the  appeal  was  taken  a  written  under- 
taking signed  and  daly  acknowledged  by  the  surety^ 
therein  was  served  npon  the  justice  before  whom  the 
action  was  tried,  and  the  justice  approved  of  the  under" 
taking  by  indorsing  his  approval  thereon.  Within 
ten  days  thereafter  the  attorneys  for  the  respondent 
served  upon  the  appellants'  attorney  a  written  notice 
that  they  excepted  to  the  sufficiency  of  the  surety  and 
the  undertaking  filed  on  the  appeal. 

Several  months  have  elapsed  since  such  notice  was 
served  and  the  surety  in  the  undertaking  never  has 
justified  before  the  county  judge  nor  has  the  appellant 
taken  any  steps  to  have  the  surety  justify. 

The  respondent  contends  that  by  the  failure  of  the 
surety  to  justify,  the  undertaking  became  a  nullity 
and  that  the  appeal  must  be  treated  as  if  no  under- 
taking had  been  given. 

The  appellant  ui*ges  that  the  surety  cannot  be 
called  upon  to  justify  before  the  county  judge. 

Section  3069  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  the  defeated  -party  desires  to  appeal 
for  a  new  trial  he  must  at  the  time  he  serves  the 
notice  of  appeal  upon  the  justice,  give  the  undertaking 
required  to  stay  the  execution  of  the  judgment  and 
section  3060,  requires  that  the  undertaking  mentioned^ 
must  be  executed  by  one  or  more  sureties,  approved 
of  by  the  justice  who  rendered  the  judgment  or 
approved  by  a  judge  of  the  appellate  court,  and  the 
last  clause  of  this  section  reads  ^^  section  1335  of  this 
act  applies  to  such  an  undertaking." 

Section  1336,  referred  to,  relates  to  the  subject  of 

excepting  to  the  sufficiency  of  the  surety  and  the 

[']    justification  of  the  sureties  and  expressly  provides 

that  unless  the  sureties  in  the  undertaking  given, 
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or  other  sureties  in  a  new  undertaking  justify  before  a 
Judge  of  the  court  below  or  a  county  judge  within  ten 
days  after  the  attorney  for  the  reiq)ondent  serires  upon 
tile  attorney  for  the  ^pellant  a  notice  that  he  excepts 
.to  the  sufllciency  of  the  sureties,  ^'  the  effect  of  a  failure  « 
to  so  justify  and  to  procure  an  allowance  (of  the  under- 
taking) is  the  same  as  if  the  undertaking  had  not  been 
given."  So  far  as  the  provisions  of  §  1335  can  be  made 
applicable  to  §3050  they  must  be  construed  in  harmony 
and  in  connection  with  it. 

The  first  clause  of  §  1335  as  amended  in  1882  makes 
it  unnecessary  that  the  undertakingprnrntioned  in  title 
3  should  be  approved,  when  given ;  §8060  requires  the 
undertaking  to  be  approved  by  thQ  justice  who  rendered 
the  judgment  or  by  a  judge  of  the  appellate  court. 

The  first  clause  of  §  1385  must  give  way  to  the 
express  provision  of  §3050  so  far  as  it  relates  to 
undertakings  upon  appeals  from  justice  court,  audit  is 

necessary  that  the  undertaking  be  approved  by  the 
f]    justice  or  a  jadge  above  mentioned  before  it  is 

delivered  upon  the  appeal. 
The  appellant  contends  that  §  1336  cannot  apply  to 

this  case  and  can  apply  only  where  the  undertak- 
[*]    ing  had  not  been  theretofore  approved,  but  §  3060 

expressly  provides  that  §  1335  does  apply. 
The  legislature  has  seen  fit  to  say  that  the  respon- 
dent is  not  bound  by  the  justification  of  the  sureties,  and 
although  the  undertaking  has  been  approved  by  the 
justice  who  tried  the  action  or  a  judge  of  the  appellate 

court  the  respondent  may  insist  upon  it  that  the 
[*]    sureties  appear  and  be  examined  and  give  evidence 

of  their  responsibility. 

We  must  hold  that  after  the  respondent  excepted 
to  the  sufficiency  of  the  surety  it  became  necessary  for 
the  appellant  to  see  to  it  that  the  surety  in  the  under- 
taking justified  or  that  other  sui*ety  in  a  new  under- 
taking jjostified. 
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Upon  the  failure  of  the  surety  to  justify,  the  under- 
taking '  became  a  nullity  and  the  stirety  was  dis- 
[•]    charged  from  his  liabiUty  {Code  Civ.  Pro.  §  1335 ; 
Manning  t?.  Gould,  3  N.  T.  Civ.  Pro.  58). 
This  court  has  the  power  under  §  3049  of  the  Code 
of  Civil  Procedure  to  permit  the  appellants,  if  they 
desire,  to  give  a  new  undertaking  and  thereby  per- 
n    feet  the  appeal,  and  should  do  so  in  the  further- 
ance of  justice.     See  Gutbrecht  v.  Pros.  Park  & 
C.  I.  R.  R.  Co.,  28  Hun,  497. 

The  motion  to  dismiss  the  appeal  should  be  granted 
with  ten  dollars  costs  unless  the  appellant  within  ten 
days  from  the  service  of  a  copy  of  the  order  herein  file 
with  theoounty  clerk  of  this  county  a  new  undertak- 
ing approved  by  the  county  judge  and  serve  a  copy  of 
the  same  with  notice  of  filing  upon  the  respondent's 
attomeysandpay  the  respondent's  attorneys  ten  dollars 
costs  of  this  motion,  and  should  the  respondent  except 
to  the  sufficiency  of  the  sureties  in  the  new  undertak- 
ing they  must  justify  before  the  county  judge. 


YOUNGER,  Respondent,  v.  DUPPIE,  Appellant. 

N.  Y.  Court  op  Appeals,  1884. 

§§  1861,  2611. 

Wili.—Whm  action  to  eUMuh  may  be  maintainsd  under  tubdwiiion  1 
ofiection  ISdl  of  the  Code  CivU  Procedure. — When  wiU  properly 
euheeribed. — What  may  be  made'  a  part  of  a  mil 
by  being  inserted  be/ore  signature  of  teetator. 

The  purpose  of  the  law  which  requires  the  subscriptioa  to  a  wiU  to 
be  at  the  end  of  it  is  to  preveut  fraudulent  additions  to  the  wiU 
before  or  after  its  execution,  and  the  statute  should  be  construed 
so  as  to  accomplish  this  purpose  [']. 

Where  the  testimonium  clause  of  a  will  was  followed  by  a  certificate 
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of  a  notary  reciting  the  mode  of  execution  of  the  will  and  the 
signatures  of  the  testator,  his  witnesses  and  the  notary  were  sub- 
scribed thereunder:  Msldj  that  the  will  was  subscribed  at  the  end 
thereof,  within  the  meaning  of  the  Revised  Statutes  [2  B.  8.  68, 
S  40]  of  this  state.  [\  •] 

Although  a  proper  definition  of  a  will  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property  to  take  effect  after  his 
decease,  every  word  contained  in  the  instrument  may  not  relate  to  or 
bear  upon  the  disposition  of  property.  [^]  What  shall  form  a  part 
of  an  instrument  which  a  testotor  intends  as  his  will  must  be  deter- 
mined by  him,  and  matters  which  have  no  bearing  whatever  upon  the 
disposition  of  his  property,  if  inserted  by  the  testator  before  his 
signature  and  thus  made  a  part  of  the  instrument,  become  a  part  of 
thewilL[V»] 

An  action  may  be  maintained  under  the  Code  of  Civil  Procedure, 
section  1861,  subdivision  1,  to  establish  a  will  executed  at  Cadiz, 
Spain,  in  conformity  with  the  laws  both  of  New  York  and  Spain, 
by  one  who  was  at  the  time  of  his  death  an  inhabitant  of  and.  domi- 
ciled in  this  state  bnt  temporarily  residing  in  Cadiz,  which  was 
filed  in  a  notary's  office  in  Cadiz  and  cannot  be  taken  therefrom 
tinder  the  laws  of  Spain.  [*] 

HcGuirc  v.  Kerr  (2  Bradf.  Ui)\In  re  O'Neill  (01  If.  T.  516);  In  rt 
Gilman  (38  Barh.  864),  distinguished  [*] ;  Younger  «.Duffi6  (28  Hwiky 
242)  affirmed  [•]. 

{BeMid.  March,  1884.) 

Appeal  by  plaintiff  from  jadgment  of  general  term 
of  supreme  conrt  first  department  affirming  interlocu- 
tory jadgment  overruling  demurrer  to  supplemental 
complaint. 

Reported  below,  28  Run  242. 

The  defendant  demurred  to  the  supplemental  com- 
plaint, herein,  on  the  ground  ihat  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  overruled  at  special  term  and 
the  general  term  affirmed  the  judgment  thereupon 
entered. 

Further  facts  are  stated  in  the  opinion. 

Frederick  R.  Coudert  and  John  N.  Lewis  (Cotidert 
Bros.y  attorneys),  for  appellant. 
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The  paper  sought  to  be  established  as  the  will  of 
GFeneral  Duffie  was  not  executed  in  conformity  with 
the  reqairements  of  our  statute,  in  this,  it  is  not  ^^  sub- 
scribed by  the  testator  at  the  end  of  the  will"  .... 
"The  end  of  the  will"  in  the  statute  means  "the 
actual  physical  termination  of  the  instrument"  {In  re 
O'Neill,  91  N.  T.  516,  520).  The  object  of  the  change 
in  the  words  of  the  statute,  "  (by  the  adopting  of  the 
present  law,  in  1880),  was  to  insure  a  signature  of 
authentication,  distinct  from  and  at  the  close  of  the 
descriptive  and  disi>osing  parts  of  the  will"  (Tonnele 
n.  Hall,  4  N.  T.  140,  146).  The  act  of  authentication 
must  take  place  at  the  termination  of  the  testamentary 
disposition  (McGuire  v.  Kerr,  2  Bradf.  244,  257).  An 
instrument  is  signed  at  the  end  when  nothing  inter- 
venes between  the  instrument  and  Che  subscription 
{In  re  Gilman,  38  Barh.  864,  868). 

A  will  is  defined  by  Blackstone  (2  BL  Com.  499),  to 
be,  "the  legal  declaration  of  a  man's  intentions  of 
what  he  wills  to  be  performed  after  his  death."  By 
Kent  (4  KenPs  Coin.  601),  "A  disposition  of  real  and 
X>ersonal  property  to  take  effect  after  the  death  of  the 
testator."  And  the  learned  chancellor  adds:  "The 
difinition  of  a  will  or  testament,  given  by  Modestinus 
in  the  Roman  law,  has  been  justly  admired  for  its  pre- 
cision. ^^  Testamervtum  est  voluntaiis  nostrcB  justa 
sententiadeeo  quod  quis  postTnortem  suam  fieri  veliV^ 
(Digest  28,  1,  1).  The  definitions  were  adopted  by 
this  court  in  Langdon  v.  As  tor's  Executors  (16  N.  Y. 
9,  49). 

Williams  ( WiUiams  on  Executors^  p.  6)  says :  "A 
last  will  and  testament  is  defined  to  be  ^  the  just  sen- 
tence of  our  will,  touching  what  we  would  have  done 
after  our  death ;'  "  which,  it  will  be  observed,  is  a  trans- 
lation of  the  definition  of  Modestinus,  quoted  above. 
Jarman  (1  Jarman  on  Wills,  p.  16)  says :  "A  will  is 
an  instrument  by  which  a  person  makes  a  disposition 
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of  Us  property,  to  take  effect  after  his  decease." 
Bouvier:  ^^The  disposition  of  one's  property,  to  take 
effect  after  death."  Barrill :  ^^  A  disposition  of  real 
md  personal  property,  to  take  effect  after  the  death  of 
the  person  making  it.  The  legal  delaration  of  a  per- 
son's  mind  or  intention,  respecting  the  manner  in  which 
he  wonid  have  his  properly  or  estate  disposed  of  after 
death."  Webster:  **The  legal  declaration  of  a  per- 
son's mind,  as  to  the  manner  in  which  he  would  have 
his  property  or  estate  disposed  of  after  his  death  "... 
If  it  be  claimed  that  this  certificate  is  tantamount  to  an 
attestation  clause  we  say  ''  the  attestation  clause  is  no 
part  of  the  will  and  is  not  required  as  a  part  of  its  true 
execution  by  law"  (Jackson  v.  Jackson,  39  li.  T.  153, 
189).  This  court  in  Sisters  of  Charity  v.  Kelly  (67  JV. 
F.  409,  415),  unanimously  held  that:  ''To  say  where 
the  name  is  there  is  the  end  of  the  will,  is  not  to 
observe  the  statute.  That  requires  that  where  the  end 
of  the  will  is  there  shall  be  the  name.  It  is  to  make  a 
new  law  to  say  that  where  we  find  the  name  there  is 
the  end  of  the  will.  The  instrument  is  to  be  scanned, 
to  learn  where  is  the  end  of  it  as  a  completed  whole  ; 
and  at  the  end  if  thus  found,  must  the  name  of  the 
testator  be  subscribed."  It  is  less  than  a  year  since  this 
court  has  unanimously  adopted  and  reaffirmed  these 
words  {In  re  O'Neill,  supra). 

JBmmet  JR.  Olcotty  R.  Floyd  Clarke  and  Joseph  W. 
Sutphen  {Olcott  &  Mestre^  attorneys),  for  respondent. 

Earl,  J. — This  action  was  brought  under  §  1861  of 
the  Code  of  Civil  Procedure  to  procure  a  judgment 
establishing  an  instrument  as  the  last  will  and  testa- 
ment of  Alfred  N.  Dufiie.  The  complaint,  among  other 
things,  alleges  that  DufB6,  late  United  States  consul 
at  Andalusia,  in  the  Kingdom  of  Spain,  temporarily 
residing  at  Cadiz,  in  that  kingdom,  but  an  inhabitant 
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of  and  domiciled  in  the  connty  of  Richmond  and  State 
of  New  York,  died  on  November  8,  1880,  at  the  city  of 
Cadiz,  and  that  he  was  at  the  time  of  his  death  pos- 
sessed of  personal  property  within  the  State  of  New 
York ;  that  the  plaintiff  is  a  legatee  under  his  will ; 
that  prior  to  his  death,  and  on  or  about  January  28, 
1880,  Duffie  at  the  city  of  Cadiz,  duly  signed,  published, 
declared  and  executed  before  a  notary  and  in  the  pre- 
sence of  and  with  three  witnesses,  his  last  will  and 
testament ;  and  that  on  May  1, 1881,  before  the  same 
notary  and  the  same  three  witnesses,  he  also  signed, 
published,  declared  and  executed  a  codicil  thereto,  a 
copy  of  which  will,  together  with  the  codicil,  is  annexed 
to  the  complaint  and  made  a  part  thereof,  the  original 
will  and  codicil  being  in  the  Spanish  language  and  in 
the  Kingdom  of  Spain ;  that  they  were  duly  executed 
in  conformity  with  the  laws  of  Spain  and  remain  on 
file  among  the  archives  of  the  notary's  office  at  the  city 
of  Cadiz,  from  which  the  same  cannot,  by  reason  of  the 
laws  of  Spain,  be  taken  for  the  purpose  of  being  admit- 
ted to  probate  under  the  laws  of  the  State  of  New  York 
or  for  any  other  purpose  whatsoever. 

The  disposing  part  of  the  will  is  divided  into  seven 
paragraphs,  and  between  the  end  of  the  last  paragraph 
and  the  signature  of  the  testator  is  the  following 
language :  In  testimony  whereof,  '^  I  do  execute  the 
same,  at  the  city  of  Cadiz,  on  January  28,  1880,  and 
the  testator,  whom  I,  Richardo  de  Pro  y  Pajardo,  a 
notary  of  this  district,  and  of  the  illustrious  College  of 
Seville,  do  certify  that  I  know,  thus  said,  executed  and 
signed,  with  the  witnesses  present,  who  were  Salvador 
de  Aspres,  Salvador  Ramirez  and  Manuel  Crueles,  all 
of  this  vicinity.  I  having  read  to  all  of  them  this  will, 
after  first  notifying  them  of  the  right  which  they  have 
by  law  to  verify  the  same  themselves,  which  right  they 
renounced,  he  not  exhibiting  his  personal  certificate 
by  reason  of  the  office  held  by  him,  all  of  which  I  cer- 
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tify."  Then  follows  the  signature  of  the  testator,  the 
three  subscribing  witnesses  and  the  notary.  The 
codicil  was  executed  in  substantially  the  same  way. 
The  defendant,  Mary  Ann  Pelton  Duffi6,  the  appellant, 
demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  at  special  term,  and  the 
judgment  of  the  special  term  was  affirmed  at  the  gen- 
eral term,  and  then  she  appealed  to  this  court. 

Sectionl861  of  the  Code  provides  as  follows :  "An 
action  to  procure  a  judgment  establishing  a  will  may 
be  maintained  by  any  person  interested  in  the  estab- 
lishment thereof  in  either  of  the  following  cases." 

The  first  case  is  as  follows :  "Where  a  will  of  real 
or  personal  property  or  both  has  been  executed  in  such 
a  manner  and  under  such  circumstances  that  it  might 
under  the  laws  of  the  State  be  admitted  to  probate  in 
a  surrogate's  court,*  but  the  original  will  is  in  another 
State  or  county  under  such  circumstances  that  it  can- 
not be  obtained  for  that  purpose,  or  has  been  lost  or 
destroyed  by  accident  or  design  before  it  was  duly 
proved  and  recorded  within  the  State."  It  is  conceded 
that  this  case  comes  within  this  provision,  provided 
this  will  was  executed  according  to  the  formalities 
prescribed  by  the  laws  of  this  State.  But  the  objection 
is  made  that  the  will  was  not  "subscribed  by  the  tes- 
tator at  the  end  thereof." 

The  purpose  of  the  law  which  requires  the  aub- 
[*]  scription  to  be  at  the  end  of  the  will  is  to  prevent 
fraudulent  additions  to  a  will  before  or  after  its 
execution,  and  the  statute  should  be  so  construed  as  to 
accomplish  this  purpose.  What  shall  form  part  of  the 
instrument  which  the  testator  intends  as  his  will  must 

♦As  to  what  wills  may  be  proved,  see  Code  of  Civil  Procedure, 
§  2611. 

t  Law  requiring  wills  to  be  '*  subscribed  hf  the  testator  at  the  end 
thereof."    2  i2.  iS.  63,  }  40;  Same  statute,  8  J?.  8.  (5  ed.)  144,  §  85.  ' 
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be  determined  by  him.  It  is  triie»  as  ciaiaied  by  the 
learned  counsel  for  the  appellant^  that  a  proper  defini- 
tion of  a  will  is  an  instrument  by  which  a  person 
IT]  makes  a  disposition  of  his  property  to  take  effect 
after  his  decease.  But  every  word  contained  in  the 
instrument  may  not  relate  to  or  bear  upon  the  disposi- 
tion of  property.  It  is  not  uncommon  for  the  testator 
to  recite  in  the  will  his  religious  faith  and  hopes,  and 
the  moral  or  prudential  maxims  which  have  guided 
his  life,  and  to  give  directions  concerning  his  body, 
and  to  make  many  declarations  which  have  no  bearing 
whatever  upon  the  disposition  of  his  property,  and  yet 
they  are  part  of  the  instrument  which  he  intends  as  his 
will.  Sach  matters  and  declarations  are  usually  inserted 
at  the  commencement  of  the  will,  but  they  may  as  well 
be  placed  after  the  disposing  parts  of  the  will,  and  yet 
if  the  signature  in  such  case  is  placed  below  them,  it 
is  at  the  end  of  the  will  within  the  meaning  of  the 
statute.  So,  too,  ordinarily  what  is  called  the  attesta- 
tion clause,  when  it  follows  the  signature,  is  no  part  of 
the  will  (Jackson  v.  Jackson,  39  iV^.  T.  153). 

It  is  not  essential  to  the  validity  of  a  will,  and  if  it 
follows  the  signature  it  cannot  be  taken  as  a  part 
thereof ;  but  if  the  testator  chooses  to  insert  the  attes- 
tation clause  before  his  signature,  thus  making  it 
[']  apart  of  the  instrument,  then,  like  any  other  mat- 
ter contained  in  the  will  which  does  not  relate  to 
the  disposition  of  property,  it  becomes  a  part  of  the 
instrument  called  a  will.  If  the  testator,  beneath  the 
disposing  part  of  the  will  and  before  his  signature, 
should  insert  the  apostles'  creed  or  the  Lord's  prayer, 
it  would  be  part  of  the  instrument  called  a  will,  and 
although  it  would  intervene  between  the  signature  and 
the  disposing  part  of  the  will,  it  could  not  be  con- 
tended that  the  will  was  not  subscribed  at  its  end  ;  so 
it  is  common  in  the  execution  of  wills  to  insert  jast 
before  the  signature,  a  testimonium  clause,  as  here. 
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'  ''in  testimony  whereof  I  so  execute  the  same  at  the 

city  of  Cadiz  on  the  28th  day  of  January,  188a.''  That 

is  strictly  no  part  of  the  will ;  it  is  not  essential  to  its 

{  yalidity,  the  date  being  of  no  importance,  and  yet  it 

nevef  has  been  doubted  that  the  signature  beneath 

^  such  a  clause  would  be  at  the  end  of  the  will,  and  so 

it  would  be  if  the  recital  were  much  longer  and  fuller. 

Here  the  testator  chose  to  have  inserted  before  his 

signature  the  language  of  the  notary,  reciting  the  mode 

of  execution,  and  the  names  of  the  witnesses  and 

n   the  fact  that  the  will  was  read  to  all  of  them.    He 

thus  chose  to  make  that  a  part  of  the  instrument 

and  his  subscrlptien  beneath  it  was  a  subscription,  at 

the  end  of  the  will. 

The  case  is  not  within  the  mischief  intended  to  be 
guarded  against  by  the  statute.  There  is,  certainly, 
[•]    no  authority  in  this  state  holding  that  such  a  sub- 
scription is  not  at  the  end  of  the  will.  In  McGuire 
V.  Keer  (2  Brad.  244)  and  In  re  Will  of  O'Neill  (91  iV. 
F.  516),  portions  of  the  will  succeed  the  signature  of 
the  testator,  and  hence  in  each  of  those  cases  it  was 
held  that  the  will  was  not  subscribed  at  the  end  there- 
of.   In  the  matter  of  Gilmon  (38  Barb.  364)  it  was  held 
that  an  instrument  was  signed  at  the  end  thereof 
"where  nothing  intervenes  between  the  instrument 
and  the  subscription."    Here  nothing  intervenes  be- 
tween the  instrument  and  the  name  of  the  testator. 
We  must,  therefore,  hold  that  this  will  was  sub- 
scribed at  the  end  thereof,  and  that  it  was  pi^va- 
[•]    ble  in  the  surrogate's  court  of  Richmond  county 
but  for  the  fact  that  it  could  not  be  procured  for  that 
purpose,  and  hence  this  is  a  case  within  section  1861, 
wherein  an  action  to  establish  the  will  is  authorized. 

It  is  not  important  to  determine,  and  we  do  not 
determine,  whether  or  not  this  action  could  be  main- 
tained under  the  second  subdivision  of  section  1861, 
and  the  conclusion  we  have  reached  also  renders  it  un- 
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impgrtant  to  determine  the  question  raised  by  the 
motion  to  dismiss  the  appeal. 

The  judgment  should  be  affirmed,  with  cost^,  but 
with  leave  to  the  defendant  Mrs.  Duffi6,  upon  pay- 
ment of  costs,  to  answer  the  complaint  within  twenty 
days. 

All  concurred. 


CANDEE  V.  DOYING. 
N.  Y.  Common  Pleas,  Special  Term,  Maech,  1884. 

§  631. 

Bill  of  particulars. 

Under  section  631  Code  Ciy.  Proc,  where  the  action  is  on  an  accoant 

between  parties,  the  bill  of  particulars  should  give  an  itemized 

statement  of  credits  as  well  as  of  debits. 
Williams  v,  Shaw  (4  Abb.  Pr,   209),  criticised,  and  the  difference 

between  actions  oii  an  account  between  parties  and  on  a  claim  of  a 

party  pointed  out. 
{Decided  Marck  13,  1884.) 

Motion  for  a  bill  of  particulars,  action  on  account 
for  goods  sold  and  delivered. 

Upon  demand  by  defendant  for  a  copy  of  the  ac- 
count mentioned  in  the  complaint,  plaintiff  seryed^pon 
him  a  paper  containing  upon  one  side  a  list  of  items  of 
the  sales  made  to  defendant,  and  upon  the  other  side 
a  statement  in  a  single  item  of  the  gross  amount  of 
credits  to  which  it  was  claimed  defendant  was  entitled. 
This  motion  was  for  a  more  specific  statement  of  ac- 
count, defendant  claiming  that  the  credits  to  which 
he  was  in  fact  entitled,  exceeded  tbe  charges  against 
him,  and  that  without  a  detailed  statement  thereof,  he 
would  be  unable  to  ascertain  and  state  what  omission 
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against  him  had  beea  made  in  the  acconnt  forming  the 
basis  of  the  action. 

John  C.  ShaWy  for  the  motion. 

Chauncey  8.  Truax^  opposed. 

Beach,  J. — Bills  of  particulars  are  of  two  kinds. 
One  appertains  to  an  account  between  parties,  the  other 
to  a  claim  by  one  party.  The  rules  governing  the 
right  to  the  one  or  the  other  are  different.  Giles  v.  Betz 
(15  Ahh.Pr.^  285),  refers  to  the  latter;  Williams  t. 
Shaw  (4  Id.  200),  to  the  former,  and  is  a  special  term 
decision.  From  the  brief  memorandum  it  seems  to  me 
the  learned  judge  did  not  appreciate  the  difference 
between  a  bill  of  particulars  of  an  account  and  one  of 
a  claim. 

This  action  is  to  recover  an  indebtedness  in  an  ac- 
count for  goods  sold  and  delivered.  Upon  a  demand 
the  plaintiff  has  furnished  a  bill  of  particulars  of  the 
account,  itemizing  only  the  debit  side.  In  my  opinion 
an  account  should  contain  credits  (if  any)  as  well  as 
debits.  One  class  of  items  is  no  more  a  part  of  the 
account  than  the  other.  Downney  v.  Yolkenning,  37 
Super.  Ct.  313.  The  rule  is  different  where  the  bill  of 
particulars  of  a  claim  is  ordered  by  the  court. 

MoXion  granted;  ten  dollars  costs  to  abide  event. 


AIKMAN,  Respondent,  v.  HARSELL,   et  al.,  Ap- 
pellants. 
SupsEMB    Court,    Pikst     DfcPABTMENT,    General 
Term,  October,  1883. 
§§  1596  et  seq.  3229  et  seq. 

Action  fcT  dcwer, — Co^  in^  under  Code  of  CUU  Procedure  are  die- 

eretionary. 

In  the  absence  of  statutory  regulations  the  costs  in  an  action  for  the 
admeasurement  of  dower  are  in  the  discretion  of  the  court  and  arc 
governed  by  the  conduct  of  the  parties. 
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In  an  aetion  broaglit  under  the  Code  of  CItU  Proeedure  [sees.  1590^ 
et  9eq,]  for  the  admeasurement  of  dower  the  costs  are  ia  the  dia- 
cretion  of  the  court. 

(Decided,  1884.) 

Appeal  by  defendants  from  judgments  of  special 
term. 

This  action  was  brought  by  the  plaintiff  for  the  ad- 
measurement of  her  dower  as  of  the  widow  of  Joseph 
Blackwell,  deceased,  in  certain  real  property  in  the 
city  of  New  York,  of  one  tindivided  half  of  which  said 
Blackwell  died  seized.  The  court  found  that  the 
plaintiff  was  ^^  entitled  to  the  use  and  enjoyment  dur- 
ing her  life  of  one  third  of  one  undivided  half  part  of 
said  lands  and  premises  as  her  dower  therein,  and  that 
she  is  entitled  to  have  the  same  admeasured  and  set 
apart  to  her"  and  that  she  was  ^'entitled  to  one-sixth 
of  the  net  rents  and  income  of  said  premises  which 
have  accrued  since"  Mayl,  1878,  and  directed  that 
her  ^' dower  in  said  lands  and  premises  be  admeas- 
ured by  a  referee,"  and  found  and  decided  "  that  the 
plaintiff  have  and  recover  her  costs  in  this  action,  that 
the  several  defendants  who  have  answered  herein  re- 
recover  their  taxable  costs ;  and  that  the  costs  of 
all  parties  herein  be  alien  and  charge  on  the  real; 
property  aforesaid  (excepting  the  portion  thereof  which  I 
may  be  laid  off  to  the  plaintiff)  and  that  whatever 
amount  shall  be  found  due  to  the  plaintiff  for  her  por- 
tion of  rent  and  profits  of  said  property  since  the  first 
day  of  May,  1878,  and  also  the  costs  of  plaintiff  herein 
be  paid  by  the  defendants  Harselland  Prince,  trustees - 
as  aforesaid,  out  of  the  income  of  the  said  real  property 
received  or  hereafter  to  be  received  by  them  as  such 
trustees.  And  that  a  further  and  extra  allowance  be 
granted  plaintiff  as  costs  in  this  action  of  fifteen  hun- 
dred dollars." 

Upon  this  decision  an  interlocutory  judgment  was 
entered,  so  adjudging.     The  referee  therein  named, 


CIVIL    PROCEDURE    REPORTS.  96 

Alkman.i^.  HarselL 

reported  that  it  was  impracticable  to  admeasure  and 
lay  off  a  distinct  parcel  of  the  premises  to  the  plaintiff 
for  her  dower ;  that  the  net  rental  valae  of  the  premi- 
ses was  abont  $10,800  per  annum  ;  that  one-sixth  of 
this  should  be  paid  to  the  plaintiff  in  monthly  install- 
ments, and  that  there  was  due  to  the  plaintiff  $2108.48 
with  interest  from  October  31, 1681  being  one-sUth  of 
the  rents  and  income  of  said  premises  from  May  1^ 
1878  to  October  81, 1881. 

Pinal  judgment  was  thereupon  entered  acpordingly 
and  the  defendants  appealed  from  both  it  and  the 
interlocutory  judgment. 

No  exceptions  were  filed  to  the  referee's  report  and 
no  api)eal  was  taken  from  the  order  confirming  it. 

Sidney  S.  Harris  {Charles  DeKay  Tovmsendy  attor- 
ney), for  appellant. 

George  C.  BlanJce^  for  respondent. 

Brady,  J. — ^The  questions  presented  by  the  facts 
and  circucumstances  of  this  case,  predicated  of  the 
findings  of  the  learned  justice  in  the  court  below,  have 
been  caref  ally  treated  in  an  extended  opinion,  and  we 
think  properly  disposed  of.*  We  discover  no  reason 
for  interfering  with  the  findings  either  of  factor  of 
law,  and  we  regard  it  as  a  work  of  supererogation  to 
make  any  extended  observations  after  the  opinion 
referred  to.  We  thinks  therefore,  that  the  judgment 
should  be  affirmed.  It  is  necessary,  however,  to  con- 
sider the  exception  taken  to  the  imposition  of  costs 
and  to  the  allowance  granted  to  the  plaintiff.  The 
learned  counsel  for  the  appellant  thinks  that  the  sub- 
ject is  controlled  by  sections  13  and  25  of  the  Bevised 
Statutes  (see  2  R.  S.  492)  relating  to  the  admeasure- 
ment of  dower. 

♦  The  opiaioD  here  referred  to  is  reported  in  63  Smo,  Pr,  at  p,  110. 
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Those  provisions  do  not  apply  here,  for  the  reason 
that  it  is  an  entirely  different  proceeding  from  that 
contemplated  by  the  statutes  referred  to.  This  is  an 
action  ander  the  provisions  of  the  Code  (§§  1696  et  seq.). 
When  an  action  is  brought  for  the  admeasurement  of 
dower,  the  costs,  in  the  absence  of  statutory  regulations, 
are  in  the  discretion  of  the  court  and  are  governed  by 
the  conduct  of  the  parties  {Scribner  on  Dower j  [2  ed.] 
vol.  2,  p.  173,  and  cases  cited).  See  also  Beames  on 
Costs  (23  Law  Librarj/y  35,  original  paging).  There 
are  no  statutory  provisions  in  reference  to  costs  in 
such  an  action  as  this,  and,  therefore,  the  rule  just 
stated  applies.  The  defendants  stoutly  resisted  .the 
plaintiff's  right  to  dower  and  the  imposition  of  costs 
in  the  manner  declared,  and  the  granting  of  the  allow- 
ance was  in  consequence,  doubtless,  of  such  opposition. 
We  see  no  reason  to  interfere  on  that  subject. 

For  these  reasons  the  judgment  appealed  from  must 
be  affirmed,  but  we  think  under  the  circumstances, 
without  costs  to  either  party. 

Davis,  P.  J.,  and  Daniels,  J.,  qoncurred. 


GK)LDBERG,  Respondent,  v.  ROBERTS,  Impleaded, 
ETC.,  Appellant. 

N.  Y.  Court  of   Comicon  Pleas,  General  Terk» 
March,  1884. 

§§  870  et  seq. 

BaaminaUon  ofj^arty  htfcre  trioL^Whea  dlUwed  to  prove  eopartntnhip 

of  dsfendarUi, — InHanee  of  eeue  in  which  an  order  ther^or 

wu  tustained* 

In  the  K.  T.  court  of  common  pleas  an  order  for  the  examination  of 
an  adyerse  party  before  trial  has  been  held  proper  in  any  case  where 
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«  biJl  of  discovery  would  hare  been  upheld  in  equity.  Whether  or 
not  thU  restrictioa  should  be  applied  under  the  Code  of  CiYil  PrOr 
cedure  is  questionable. 

Where  the  fact  that  the  defeDdants  are  copartners  must  be  proved  by 
a  plaintiff  in  order  to  make  out  his  case,  an  order  for  the  examina-* 
tion  of  one  of  the  defendants  for  the  purpose  of  proving  that  fact » 
should  be  sustained. 

Where  in  an  aotion  against  M.  and  others  for  services  rendered  uodet 
a  contract  with  said  M.  the  complaint  alleged  that  the  defendaota 
were  copartners  and  that  M.  acted  by  their  authority  in  contracting 
with  the  plaintiff  :~B!s^  that  an  order  for  the  examination  of  one  of 
the  defendants  before  trial  for  the  purpose  of  proving  such  cdpait* 
nersfaip  and  said  authority  of  M.  should  be  sustained. 

{Bedded  MardkjtSSi.) 

Appeal  by  defendant  Roberts,  from  order  of  the 
General  Term  of  the  City  Court,  aflSlrming  order  of  the 
Special  Term  denying  motion  to  vacate  an  order  for 
the  examination  of  said  defendant  before  trial. 

The  action  Is  for  salary  alleged  to  hare  been  earned 
by  piaintiif ,  as  an  actress,  under  a  contract  of  service 
made  with  the  defendant  Salmi  Morse.  The  complaint 
alleges  that  the  other  defendants  were  secret  copart- 
ners of  Morse,  and  that  he  acted  by  their  authority  in 
contracting  with  the  plaintiff,  and  seeks  to  hold  them 
liable  as  copartners. 

An  order  was  obtained  by  the  plaintiff  for  the  ex- 
amination of  one  of  the  defendants,  George  D.  Roberts, 
for  the  purpose  of  proting  by  him  such  copartnership 
and  authority. 

A  motion  made  at  special  term  of  the  city 
eourt  to  vacate  this  order  was  denied.  The  general 
term  of  the  city  court  affirmed  the  order  thereupon 
entered,  and  from  their  order  of  affirmance  this  appeal 
was  taken. 

Qlark  Bellj  for  appellant. 

Walter,  M.  RasebauUj  tor  respondent 
The  tefiitimony  of  one  of  the  defendants  before  trial 
Vol.  v.— 7 
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is  not  only  shown  to  be  material  and  necessary  in  the 
present  case,  bnt  it  is  plainly  indispensably  necessary, 
which  is  more  than  this  or  any  court  has  ever  re- 
garded as  a  prejceq^oisite.  Shepmoes  v.  Boasson,  53 
Maw.  Pr.  401. 

The  assertion  in  the  dissenting  opinion  below,  that 
^'  relief  which  could  not  be  had  under  the  old  bill  of 
discovery  cannot  be  had  under  the  Code,"  is  incorrect. 
This  ruling  was  asserted  in  some  cases  decided  under 
the  old  Code,  but  does  not  apply  to  the  Code  of  Civil 
Procedure,  under  which  the  examination  desired  by 
the  plaintiff  in  the  present  instance  is  a  matter  of  abso- 
lute right.  Hynes  v.  McDermott,  65  Bow.  Pr.  259 ; 
Sweeny  v.  Sturgis,  24  Surij  162;  Brisbane  v.  Bris- 
bane, 20  BuTiy  48.  **The  provisions  of  the  new  Code 
are  far  more  than  a  mere  substitute  for  the  bill  of  dis- 
covery." General  Term  of  the  Common  Pleas,  in 
Hynes  v.  McDermott,  supra. 

^^Even  under  the  earlier  cases  the  plaintiff's  right 
to  the  examination  upon  the  special  facts  presented  in 
this  appeal  would  be  unquestionable."  Robinson,  J., 
in  Shepmoes  v.  Bousson,  62  How,.  Pr.  454. 

The  latest  decisions,  both  in  this  and  other  courts, 
show  that  the  judges,  in  ruling  upon  examinations  be* 
fore  trial,  now  priBfer  substantial  justice  to  technical 
refinements,  and  seek  to  sustain  this  valuable  remedy 
in  every  proper  case.  Hynes  v.  McDermott,  55  Bow. 
Pr.  259 ;  Glenny  v.  Stedwell,  64  N.  T.  120  ;  Ludgewig 
m.  Pariser,  64  Bow.  Pr.  498 ;  Corbett  v.  De  Comeau, 
64  Jd.  606  ;  McGuffin  v.  Dinsmore,  6  Abb.  JV.  C.  241 ; 
Webster  v.  Stockwell,  3  Abb.  If.  C.  115 ;  Tenny  v. 
Mautner,  1  If.  T.  Civ.  Pro.  64 ;  Brisbane  v.  Brisbane^ 
20  Bun,  48  ;  Haxrold  v.  N.  T.  El.  R.  R.  Co.,  21  Bun, 
272 ;  Note  to  1  IT.  Y.  Civ.  Pro.  Bep.  pp.  80,  81,  82,  83; 
Fogg  V.  Pisk,  N.  Y.  Civ.  Pro.  344 ;  Van  Roy  v.  Har- 
riott, Daily  Begister,  Oct.  13,  1883.  Sup.  Ot.  Gen. 
SCerm ;  Dennett  v.  Gibbs,  Daily  BegisteTy  Aug..  27, 


CIVIL    PROCEDURE    REPORTS.  98 

€k>ldberg  v.  Roberto. 

1883 ;  Kanter  v,  Morchowitz,  Daily  Register ,  Jan.  38, 
1880 ;  Thompson  v.  Scott,  Id.;  Abt  v.  Mayor,  Daily 
Register,  Nov.  27,  1880. 

Th^  fact  that  the  defendant  in  his  answer  denies 
that  he  was  a  copartner  is  no  reason  for  not  requiring^ 
him  to  submit  to  the  examination.  The  denial  makes 
the  proof  necessary.    Sweeny  v.  Stnrgis,  24  Eun,  162. 

'^  The  right  to  examine  the  opposing  party  before 
trial,  is  shown  by  experience  to  b^  beneficial,  is  pre- 
served by  the  new  Code,  section  773 ;  and  the  conrta 
would  be  guilty  of  a  grave  error,  should  they  allow  it 
to  be  frittered  away  or  unduly  limited."  Harrold  v. 
El.  B.  R.  Co.,  21  HuTi,  266. 

Beach,  J. — ^The  plaintiff  was  granted  by  the  court 
below  an  order  for  the  examination  of  the  defendant, 
appellant,  for  the  alleged  purpose  of  proving  a  copart- 
nership between  the  defendants,  and  that  the  defend- 
ant, Morse,  acted  by  their  authority  when  contract- 
ing with  the  plaintiff  for  her  services.  The  order  was 
affirmed  by  the  city  court,  and  an  appeal  taken  to 
this  court. 

There  has  been  most  frequent  expression  of  judi- 
cial opinion  upon  the  scope  of  the  section  of  the  Code 
of  Civil  Procedure  giving  this  right,  and  the  cases 
where  an  order  for  the  examination  of  an  adverse 
party  should  be  granted. 

In  this  court  the  order  has  been  held  proper  in  any 
case  where  a  bill  of  discovery  would  have  been  upheld 
in  equity  (Shepmoes  v.  Bousson,  52  JBbw.  Pr.  404 ; 
Phoenix  r.  Dupuy,  7  Daly^  238 ;  S.  C,  2  Abb.  N.  O. 
146).  Whether  or  not  this  restriction  should  be  ap- 
plied under  the  existing  statute  is  questionable  (Bris- 
bane V.  Brisbane,  20  Hun,  48). 

The  testimony  sought  must  be  material  and  neces- 
sary for  the  party  making  such  application  or  the 
prosecution  and  defense  of   such  action  {Code  Civ. 
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Pro.  %  872,  subd.  4).  In  this  case  tie  fact  of  partner- 
ship between  the  defendants  mnst  be  proved  by  the 
plaintiff  to  make  oat  her  eanse  of  action.  It  is 
material  and  necessary  to  the  prosecution  of  her  case, 
and  her  effort  to  establish  it  by  the  defendant's  testi- 
mony does  not  indicate  any  desire  or  intent  to  dis- 
cover what  may  be  matter  of  defense. 

In  my  opinion  a  bill  of  discovery  could  have  been 
maintained  for  the  sarnie  object.  It  was  well  said  by 
the  learned  chief  justice:  ''In  equity  a  party  was 
allowed  to  discover  from  his  adversary  any  matter 
which  was  material  to  the  establishment  to  his  cause 
of  action  .  .  .  and  it  was  no  answer  to  the  appli- 
cation that  the  other  party  might  be  examined  as  a 
witness  upon  the  trial,  for  the  one  filing  the  bill  was 
not  bound  to  call  him  as  a  witness  on  the  trial,  bat 
might  have  a  discovery  previously  from  him  as  a 
party"  (Phoenix  ?j.  Dupuy,  supra,  and  cases  cited,  p. 
157). 

The  order  should  be  affirmed  with  costs  and  dis- 
bursements. 

C.  P.  Dalt,  Oh.  J.,  and  Lasrekobe,  J.,  concurred. 
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SuPBKMs   Court,  New  Yobk  County,    Chambebs, 
March,  1884. 

§§  872,  873. 

JBiBaminaticn  of  party  be/are  trial — When  affidavit  on  which  order 

granted  too  vague. — Not  allowed  before  anewer^  where  drfenee 

i$  general  denial,  nor  for  the  purpoee  of  enabling  him 

to  aaoertain  whether  he  has  a  eounter-daim. 

An  examination  of  the  plaintiff  before  trial  will  not  be  allowed  at  the 

instance  of  the  defendant  before  answer  where  the  nature  of  bis 

defense  la  a  general  denial. 
A  plaintiff  cannot  be  examined,  as  a  party  before  trial,  before  answer 
.    for  the  purpose  of  informing  the  defendant  whether  he  has  a 

counter-claim. 
Instance  of  an  affidavit  which  was  too  vague  to  lay  a  foundation  for 

the  examination  of  an  adverse  party  before  trial. 
(Decided  Mtvrch,  1884.) 

Motion,  by  plain  tifF,  to  vacate  and  set  aside  an  order 
for  his  examination,  as  a  party  before  trial,  before 
answer. 

This  action  was  brought  (1)  to  recover  $1,323. 25  losses 
alleged  to  have  been  sustained  and  paid  by  the  plaint- 
iff for  the  account  of  the  defendant  in  the  pnrchase 
and  sale  between  September  15,  and  October  22, 1883, 
as  broker  for  the  defendant,  of  grain  and  produce  for 
future  delivery  and,  (2)  to  recover  upon  a  second  and 
separate  cause  of  action  the  further  sum  of  $572  bro- 
ker's commissions  alleged  to  have  been  earned  by  the 
plaintiff. 

The  nature  of  the  defense,  as  set  out  in  the  affidavit 
on  which  the  order  in  question  was  granted,  ^^  is  in  the 
first  place  a  general  denial  of  any  liability  of  the 
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defendant  to  the  plaintiff  in  any  amoant,  and  in  the 
second  place  deponent  believes  that  he  has  and  will  be 
able  after  taking  the  deposition  and  testimony  of  the 
plaintiff,  to  set  up  and  allege  a  good  and  valid  conn- 
ter-claim  against  the  plaintiff  for  a  large  amount,  and 
further  that  after  taking  such  deposition  and  testis 
mony,  deponent  will  be  able  to  set  up  and  allege  a 
defect  of  parties  defendant." 

The  affidavit  states  that  the  deposition  and  testi* 
mony  of  the  plaintiff,  as  to  the  matters  and  transac- 
tions mentioned  in  the  complaint,  and  other  transac- 
tions hereinafter  mentioned  are  material  and  neces- 
sary for  deponent,  and  for  the  defense  of  this  action 
and  to  enable  deponent  to  prepare  his  answer  to  thb 
complaint  herein. 

The  following  are  all  other  allegations  of  the  affida- 
vit bearing  upon  the  materialty  of  the  examination 
sought ;  the  opinion  refers  to  certain  folios  of  this 
affidavit,  they  are  given,  enclosed  in  brackets : 

"  And  deponent  further  saith  that  all  the  trans- 
actions mentioned  in  the  complaint  and  several  other 
transactions  of  a  similar  nature,  were  had  by  deponent' 
with  *0.  B.  Lathrop  &  Co.,'  always  supposed  by 
deponent  to  be  a  firm  or  copartnership  consisting  of 
the  plaintiff  and  one  or  more  other  person  or  persons 
nnknown  to  deponent;  [fol.  9]  that  as  deponent  is 
informed  and  believes  though  not  with  sufficient  defi- 
niteness  to  allege  it  upon  oath  all  of  said  transactions 
which  were  had  through  the  Chicago  Board  of  trade, 
were  made  in  the  name  of  *  J.  Lathrop  &  Co.'  composed 
of  Joshua  Lathrop  the  father  of  the  plaintiff  and  some 
other  person  or  persons  unknown  to  deponent,  and 
what  the  relations  existing  between  said  C.  B.  Lath- 
rop &  Co.,  and  J.  Lathrop  &  Co.,  with  reference  to 
eaid  transactions  deponent  does  [fol.  10]  not  exactly 
■understand,  but  he  strongly  suspects  that  they  were 
one  and  the  same  concern,  and  that  said  plaintiff  and 
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Joshua  Lathrop,  acted  together  and  were  interested ia 
all  said,  transactions,  and  that  as  deponent  believes 
though  not  with  sufficient  definiteness  to  allege  it 
upon  oath,  the  commissions  on  all  such  transactions 
made  in  the  name  of  'J.  Lathrop  &  Co.,'  were  divided 
between  Joshua  Lathrop  and  C.  B.  Lathrop  &  Co. ; 
that  deponent  has  always  in  answer  to  his  inquiries 
as  to  said  firm  of  C.  B.  lathrop  &  Co.  [f ol.  11]  received 
from  the  plaintiff  most  vague  and  indefinite  statements, 
but  plaintiff  informed  deponent  that  his  father  said 
Joshua  Lathrop,  was  backing  him  ;  that  a^  deponent 
believes  the  plaintiff  is  pecuniarily  irresponsible,  but 
that  the  said  Joshua  Lathrop  is  a  man  of  means.  And 
deponent  further  saith  that  all  of  the  acts  of  the 
plaintiff  in  the  transactions  aforesaid,. and  in  the  other 
transactions  herein  mentioned,  are  peculiarly  within 
the  knowledge  of  the  plaintiff,  and  esi)ecially  the  facts 
as  [fol.  12]  to  the  results  of  the  said  transactions  for 
deponent's  account  made  by  C.  B.  Lathrop  &  Co.,  and 
-said  J.  Lathrop  &  Co.  and  whether  they  resulted  in  pro- 
fits or  losses.  And  deponent  f  urth^  saith  that  as  he^be- 
lieves  though  not  with  sufficient  definiteness  to  allege 
the  same. on  oath,  several  of  said  transactions  resulted 
in  large  profits,   to  which  deponent  is  entitled,  and 
which  will  much  more  than  offset  any  losses  sustained 
in  such  transactions,  and  that  the  deponent  is  there- 
fore entitled  to  recover  a  large  amount  of  [fol.  13]  the 
plaintiff,  and  those  connected  or  associated  -with  him 
in  said  transactions  under  the  name  of  C.  B.  Lathrop 
&  Co.  or  J.  Lathrop  &  Co.,  which  amount  deponent 
cannot  ascertain  or  allege  without  taking  the  deposi- 
tion and  testimony  of  the  plaintiff  herein  before  trial ; 
that  said  transactions  were  all  contracts  for  the  pur- 
chase and  sale  of  grain  and  produce  for  future  delivery, 
and  deponent  has  at  various  times  put  up  with  and 
paid  to  said  C.  B.  Lathrop  &  Co.  through  the  plaintiff 
margins  to  cover  declines  [fol.  14]  in  the  market  prices 
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of  said  grain  and  produce,  whioh  margins  amount  in 
the  aggregate  to  over  $12,000.  And  deponent  further 
fiaith  that  the  plaintiflF  seeks  to  recover  herein  of 
defendant  for  alleged  losses  on  the  selling  out  by 
plaintiff  on  certain  contracts  for  future  delivery,  which 
sales  he  alleges  were  made  by  him  because  deponent 
refused  to  make  good  and  put  up  certain  margins  as 
agreed.  The  facts  as  [fol.  15]  to  the  alleged  sales  are 
peculiarly  within  the  knowledge  of  plaintiff,  but 
deponent  believes  though  not  with  sufficient  defiaite- 
ness  to  allege  the  same  on  oath,  that  deponent  made 
good  and  put  up  the  necessary  margins  until  said  con> 
tracts  were  sold,  and  that  said  sales  were  made  not  by 
plaintiff,  but  that  they  were  sold  out  on  the  Produce  Ex- 
change on  account  of  plaintiff's  failure  and  insolvency 
and  as  deponent  believes,  though  no.t  with  sufficient 
definiteness  to  allege  the  same  on  oath,  the  plaintiff 
afterwards  settled  all  these  matters  [fol.  16]  with  his 
creditors  for  a  very  small  amount,  though  he  now  seeks 
to  charge  deponent  with  the  whole  amount  thereof. 
And  deponent  further  saith  that  all  of  the  matters 
aforesaid  are  peculiarly  within  the  knowledge  of  the 
plaintiff,  and  not  within  deponent's  knowledge,  and 
that  it  is  material  and  necessary  for  deponent,  and  the 
defense  of  this  action  and  to  enable  deponent  to  pre- 
Tfaxe  his  answer  herein,  to  take  the  deposition  and  tes- 
timony of  the  plaintiff  herein  as  to  the  several  matters 
aforesaid." 

The  plaintiff  moved  on  the  return  day  of  the  order 
for  plaintiff's  examination  before  answer  on  notice,  to 
vacate  and  set  it  aside. 

William  H.  Morrison^  for  the  motion. 

ShartSy  Southmayd  dk^Cfhoatey  opposed. 

Lawbencs,  J.— IJppn  perusing  the  affidavit  in  this 
case,  it  does  not  seem  to  me  that  the  order  for  the 
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examination  of  the  plaintiff  should  be  continaed.  The 
examination  certainly  is  not  necessary  to  enable  the 
defendant  to  pat  in  a  general  denial,  and  so  far  as  it  is 
necessary  to  enable  him  to  state  a  counter-claim,  it 
seems  sufficient  to  say  that  it  has  heretofore  been  held 
that  snch  an  examination  will  not  be  allowed  for  the 
purpose  of  informing  the  plaintiff  whether  he  has  a 
caase  of  action.  The  counter-claim,  if  it  exists  in  favor 
of  the  defendant,  would  be  a  cause  of  action  for  which 
a  separate  action  could  be  brought  (see  De  Leon  v.  Be 
Lima,  66  Eow.  Pr.  288,  and  cases  cited). 

Besides,  the  affidavit  seems  to  me  to  be  altogether 
too  vague  to  lay  a  foundation  for  the  examination  of 
the  plaintiff.  The  affidavit  states  that  deponent 
believes  that  he  is  and  will  be  able,  after  taking  the 
deposition  and  testimony  of  the  plaintiff,  to  set  up  and 
allege  a  good  and  valid  counter  claim  against  the  plaint- 
iff for  a  large  amount ;  and,  further,  that  after  taking 
such  deposition  and  testimony,  deponent  will  be  able 
to  set  up  and  allege  a  defect  of  parties  plaintiff.  See 
also  the  9th  and  10th  folios  of  the  affidavit,  in  which 
the  statement  in  substance  is  that  the  deponent  does 
not  exactly  understand  the  relations  existing  between 
G.  B.  Lathrop  &  Co.  and  J.  Lathrop  &  Co.  and  he 
strongly  suspects  that  they  were  one  and  the  same 
concern,  and  that  the  plaintiff  and  Joi^hua  Lathrop 
acted  together,  &c.,  and  that  as  deponent  believed, 
thougli  not  with  sufficient  definiteness  to  allege  it  upon 
oath,  the  commissions  in  all  such  transactions  made  in 
the  name  of  J.  Lathrop  &  Co.,  were  divided  between 
Joshua  Lathrop  and  C.  B.  Lathrop  &  Co.  See  also  the 
allegations  at  folios  12  and  15  of  the  affidavit. 

Motion  to  vacate  order  granted  with  costs. 
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N.  Y.  Common  Pleas,  Special  Tebm,  Mabch,  1884. 
§§  447,  621,  1498. 

Action  toforedo^A  mortgage, — When  a  defendant  daims  title  prior  and 

paramount  to  that  of  plaintiff  and  hie  mortgagor  com* 

plaint  should  be  diemiseed  a$  to  him. 

Where,  in  an  action  to  foreclose  a  mortgage  made  by  W.,  one  T.  is  made 
a  defendant  with  W.^  as  having  or  claiming  an  interest  in  the  prem-  ' 
ises,  etc.,  and  T.  interposes  an  answer  denying  that  his  interest  is 
subordinate  to  plaintiffs*  or  W.'s,  and  stating  that  he  holds  and  claims 
possession  by  title  paramount  and  adverse  to  them,  the  complaint 
must  be  dismissed  as  to  T.,  since  the  plaintiff:!  as  mortgagees  can- 
not maintain  ejectment,  and  the  right  of  possession  between  W.  and 
T.  cannot  be  settled  in  a  foreclosure  action,  but  must  be  tried  by 
jury. 

Where  the  answer  of  W.  was  not  served  on  T.,  said  W.  has^no  right 
to  claim  a  final  disposition  of  his  claim. 

{Decided  March  21,  1884.) 

The  plaintiffs  brought  this  action  to  foreclose  a 
.  mortgage  given  to  them  by  defendant  Willis,  July  28, 
.1882,   to  secure  the  sum  of  $6,000.    The  complaint 
averred  upon  information  and  belief,  that  the  defend- 
ant Thompson  had  or  claimed  to  have  some  interest 
in  or  lien  upon  the  mortgaged  premises,  which,  interest 
or  lien,  if  any,  had  accrued  subsequently  to  the  lien  of 
said  mortgage,  or  was  subject  thereto.    Thompson  by 
:  his  answer  denied  that  his  interest  was  subordinate  to 
the  plaintiffs  or  their  mortgagor,  and  averred  that  he 
held  and  claimed  possession  of  the  premises  by  a  title 
paramount  and  adverse  to  them.    He  asjted  for  affirma- 
tive relief  establishing  his  claim,  and  that  the  mort- 
gage, which  is  a  cloud  upon  his  title,  be  surrendered 
and  canceled  of  record.    At  the  opening  of  the  csise 
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objection  was  made  that  by  the  pleadings,  an  action  in 
ejection  was  presented  which  could  only  be  tried  by  a 
jury.  The  counsel  for  Thompson  offered  to  waive  this 
objection  and  proceed  with  the  trial  before  the  court. 
This  proposition  was  not  accepted  by  the  defendant 
Willis.  Both  parties  then  proved  their  chain  of  title, 
and  the  case  was  submitted  after  argument  upon  the 
pleadings  and  proofs. 

Alfred  Roe^  for  plaintiffs*. 

Williai.7,  A.  Bedchj  for  defendant  Willis. 

John  A.  ParsonSy  for  defendant  Thompson. 

Larremobe,  J.— The  only  break  that  appeared  in 
Thompson's  title  was  the  absence  of  a  deed  of  the  pre- 
mises from  Dudley  Selden,  the  admitted  fountain  head 
of  title,  to  Andrew  McGown.  But  a  recital  of  the  ex- 
istence of  that  deed  is  contained  in  the  deed  given  by 
McGown  to  Patterson,  March  1,  1828,  and  this,  it  is 
claimed,  as  to  an  ancient  document,  was  sufficient 
notice  within  the  rulings  in  Carver  i?.  Jackson  (4  Pe^erj, 
82).  No  other  proof  was  offered  of  the  existence  and 
loss  of  the  deed,  and  it  is  at  least  a  matter  of  serious 
doubt  whether  Willis,  who  does  not  claim  under  Pat- 
terson, and  who  is  a  stranger  to  his  record  title,  is 
bound  by  it. 

This  question,  however,  is  unimportant,  in  view  of 
the  ultimate  disposition  to  be  made  of  this  case. 

The  pilaintiffs,  as  mortgagees,  cannot  maintain  eject- 
ment {Code  Civil  Pro.  §  1494 ;  Holcomb  v.  Holcomb,  2 
Barb.  20). 

As  between  the  defendants  Willis  and  Thompson, 
the  right  of  possession  to  the  premises  cannot  be  settled 
in  this  action,  btit  must  be  tried  by  a  jury.  Even  if 
this  objection  did  not  exist,  the  defendant  Willis  has 
no  right  to  insist  upon  a  final  disposition  of  his  claim, 
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for  it  does  not  appear  that  a  copy  of  Ms  aoswer  has 
been  served  upon  the  attorney  for  the  defendant 
Thompson  in  pnrsoance  of  section  621  of  the  Code  of 
Civil  Procedure. 

Judgment  is  therefore  ordered  that  as  to  the  de- 
.fendant  Thompson  the  complaint  be  dismissed,  and 
that  as  against  the  other  defendants  the  plaintifEs  are 
entitled  to  a  foreclosure  and  sale  of  the  mortgaged 
premises. 

NoTS  OK  Pahtixs  Dsfssdakt  in  Action  to  Forsclosb  Hortoaob. 

The  Mobtoaoos. — The  Mortgagee^  and  Assignors— Otoner  of  Equity 

of  Hedemption — Wife  And  Widow — Subsequent  IjvcuvnUn'ancers — 

Prior  Incumbrancers — Adverse  Parties. 

The  oi^Iy  proper  parties  to  an  action  of  foreclosure,  so  far  as  mere 
legal  rights  are  coDceraed,  are  the  mortgagor  and  mortgagee,  and 
those 'Who  have  acquired  rights  under  them  subsequent  to  tho  mort- 
gage. Emigrant  Industrial  Savings  Bank  ««  Goldman,  75  N.  F.  181 ; 
Lewis  f^.  Smith,  5  Id.  602;  Coming  «.  Smitb,  S  7(2.  82;  Eagle  Fire 
Ins.  Go.  e.  Lent,  6  Paige^  685;  Banic  of  Orleans  «.  Flagg,  8  Barb, 
Ch.  818. 

The  Oodo  of  Civil  Procedure  f§  447]  provides,  referring  to  civil 
actions,  that  ''any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is 
a  necessary  party  defendant  for  the  complete  determination  or  seltie- 
ment  of  a  question  involved  therein.**  This  provision  took  the  plaoe 
of  a  part  of  section  118  of  the  Code  of  Procedure,  which  section 
as  originally  enacted  was  in  the  same  language  and  was  borrowed 
from  the  chancery  practice.  It  was  intended  to  preserve  the  right 
and  duty  of  a  plaintiff  to  make  parties  all  persons  directly  interested 
in  the  question  or  controversy  stated  in  the  complaint  (Yborhies  e. 
Baxter,  1  Abb.  Pr.  45).  As  a  mortgage  was,  before  the  Code,  fore- 
closed by  a  suit  in  equity,  it  seems  that  the  rules  as  to  who  may  or 
must  be  made  parties  defendant  in  an  action  to  foreclose  a  mort- 
gage are  not  materially  changed  by  the  provision  of  the  Code  above 
quoted. 

The  Mortgagor.  It  may  bo  stated  as  a  general  rule  that  the  mortga- 
gor is  a  necessary  party  defendant  to  an  action  to  foreclose  a  mortgl^ 
on  real  property  only  when  a  personal  judgment  against  him  ie  sought 
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or  he  has  or  claims  to  have  some  interest  in  the  equity  of  redemption 
or  adverse  to  the  plaintifF. 

He  need  not  bo  made  a  defendant  if  be  has  conveyed  the  mort- 
gaged premises  (Bigelow  e.  Bush,  6  Paige^  843 ;  Dnirj  v.  Clark,  16 
How,  Pr,  424;  Van  Nest  9.  Latson,  19  Barb.  604;  Daly  «.  Barchell, 
IZAbb,  Pr.  X  5.  264;  Scbmalholz  v.  Polhaus,  49  Eato.  Pr.  69;  and  see 
Whitney  t.  McKinney,  7  Johns.  Ch.  144) ;  and  in  sach  case  is  it  not 
necessary  to  make  bis  heirs  parties  if  he  is  dead  (Daly  t.  Burchelly 
mtpra;  Scbmalholz  v.  Polhaus,  w/pra). 

A  mortgagor  whose  equity  has  been  sold  on  execution,  is,  until  the 
time  limited  for  him  to  redeem  has  expired,  a  necessary  party  to  tlio 
action  (Hallock  v.  Smith,  4  Johm.  Ch.  649). 

In  an  action  for  strict  foreclosure  a  mortgagor  or  any  other  person 
-whose  interest  or  claim  in  the  mortgaged  premises  has  been  barred 
by  a  statute  forclosure  is  not  a  necessary  party  (Benedict  v.  Oilman, 
4  Paige^  68). 

Where  a  defendant  against  whom  a  personal  judgment  for  deficiency 
is  asked,  is  a  mere  surety  of  the  mortgagor  he  may  require  him  to  be 
made.a  party  defendant  and  the  plaintiff's  remedy  for  deficiency  first 
exhausted  against  him  (Drnry  «.  CUurk,  16  How.  iV,  424;  Van  Nest 
9,  Latson,  19  Barb.  604;  and  see  Bigelow  «.  Bush,  9  Paige^  843). 

It  lias  been  held  that  in  such  ease  the  absence  of  the  mortgagor 
from  the  state  was  a  sufilcient  excuse  for  not  making  him  a  party 
(Bigelow  «.  Bush,  suprcC). 

One  who  has  assumed  the  mortgage  cannot,  however,  insist  that 
the  mortgagor  be  made  a  party  for  the  reason  that  the  mortgagor  and 
not  he,  is  the  surety  (Drury  «.  Clark,  wpra ;  Van  Nest  «.  Latson, 
mpta). 

See  OwRXB  OF  Eqihtt  of  Rudbhftion. 

The  Mortgagee,  and  Assignors.  If  the  mortgagee  has  assigned 
his  mortgage  absolutely  he  is  not  a  necessary  party  to  the  action 
(Whitney  v.  McEinney,  7  Johns.  Ch.  144),  and  this  although  he  took 
the  rents  and  profits  of  the  mortgaged  premises  up  to  the  time  of  the 
assignment  {Id.;  Hosford  «.  Nichols,  1  Paige^  220;  Western  Reserve 
Bank  v.  Potter,  Clarice^  432),  but  if  the  mortgage  was  assigned  as 
security  for  a  debt,  or  but  part  of  the  mortgage  debt  assigned,  the 
assignor  is  a  necessary  party  to  an  action  to  foreclose  the  mortgage, 
for  he  IS  entitled  to  pay  his  debt  and  retake  the  mortgage,  or  to  show 
that  he  has  paid  it  and  is  entitled  to  a  reassignment  {Id.  ;  Kittle  «. 
Van  Dyck,  1  Bandf.  Ch.  76;  Johnson  e.  Hart,  8  Johns.  Cos.  322; 
Christie  v.  Herrick,  1  Barb.  Ch.  265),  and  if  after  such  an  assignment, 
the.  assignor  make  an  assignment  for  the  benefit  of  his  creditors  the 
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trustees  in  such  assignment  must  be  made  parties  (Bond  t.  Poole,  12 
J^.  T.  495). 

One  who  has  assigned  a  mortgage  for  the  benefit  of  his  creditors  is 
not  a  necessary  party,  his  interest  being  only  contingent  (Christie  9. 
Herrick,  1  Barb.  Ch.  254). 
See  Pbiob  Ikcumbbancebs  ;  Bubsbqubnt  IkcuicBBAiracBa ;  Gvah- 

A2TTOB8  AND  SUBBTIES. 

Gnarantors-  and  Sureties.  ''Any  person  who  is  liable  to  the 
pkintift  for  the  payment  of  the  debt  secured  by  the  mortgage,  may 
be  made  a  defendant  in  the  action;  and  if  he  has  appeared  or  has 
been  personally  served  with  the  summons,  the  fiqal  judgment  may 
award  payment  by  him  of  the  residue  of  the  debt,  remaining  unsatis- 
fied, after  a  sale  of  the  mortgaged  property,  and  the  application  of 
the  proceeds,  pursuant  to  the  directions  contained  therein.'^  Code  of 
Civil  Procedure^  §  1627. 

Under  the  revised  statutes  (2  Jl  8.  191,  $  154,  replaced  by  §  1627 
of  the  Code)  any  person  liable  to  pay  the  mortgage  debt  or  any  part 
thereof  either  absolutely  or  conditionally  were  proper  parties  defen- 
dant  (Vanderbilt «.  Schreyer,  91  M  T.  396;  S.  C,  12  Ahb.  N.C.  890; 
Leonard  v.  Morris,  9  Paige,  90;  Suydam  v.  Bartle,  9  Id,  294;  Curtis  o. 
Tylerj  9  Jd.  423;  Griffith  d.  Robertson,  15  ffun,  844;  Schofield  v. 
Doscher,  72  N,  T,  491;  Thome  v,  Newby,  59  Hoto,  Pr.  120;  Comstock 
e.  Dcohan,  8  ITun,  875;  Contantv.  Caltin,  2  Sandf.  Ch.  489;  Griffith 
o.  Robertson,  15  Hun,  845).  Except  where  the  liability  depended 
upon  some  extrinsic  event  which  could  not  be  determined  in  the  fore- 
closure suit  {Jd.;  Pennsylvania  Coal  Co.  e.  Blake,  85  Nl  T,  226). 

One  who  has  guaranteed  a  mortgage  is  a  proper  party  to  an  action 
to  foreclose  it  (Bristol  v,  Morgan,  3  Etiw,  142,  and  see  Lockwood  t. 
Benedict,  8  Id.  472),  but  he  is  not  a  necessary  party  (Western  Reserve 
Bank  «.  Potter,  OlarJce,  482). 

Where  such  guarantor  is  dead  his  personal  representatives  may  be 
made  defendants  for  the  purpose  of  procuring  a  decree  for  a  deficiency 
to  be  paid  in  due  course  of  administration  (Leonard  e.  Morris,  ^Paige^ 
90),  but  his  heirs  or  devisees  cannot  be  made  parties  unless  they  have 
some  interest  in  the  mortgaged  premises  {Id.), 

Where  the  bond  accompanying  a  mortgage  was  executed  by  a  per- 
son other  than  the  mortgagors  such  bondsman  is  a  proper  party  defen- 
dant in  an  action  to  foreclose  the  mortgage  (Thome  e.  Newby,  59 
Em.  Pr,  120). 

See  M0BT6AOOB. 

Owiier  of  Eqalty  of  Redemption.  The  owner  of  and  all  persons 
who  have  any  interest  in  the  equity  of  redemption  are  aa  a  general 
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rule  necessary  parties  to  an  action  to  foreclose  a  mortgage-  (Hall  v. 
Nelson,  23  Barb,  88;  Reed  v.  Marble,  10  Paige^  409;  Williamson  v. 
Field,  2  SoM^f,  Ch.  583;  Watson  t.  Spence,  20  Wend,  260;  Brainard 
f>.  Cooper,  10  HT.  T.  356;  Gage  v,  Brewster,  31  Id,  218;  Peabody  v. 
Roberts,  47  Barb.  91). 

A  purchaser  at  a  sUerifiTs  sale  must  be  made  a  party  although  the 
time  to  redeem  has  not  expired  (N.  Y.  Life  Ins.  &  Trust  Co.  v,  Bailey, 
3  Edw.  Ch,  416). 

One  to  whom  the  owner  has  contracted  to  sell  the  property  is  a 
proper  though  not  a  necessary  party  (Crook  v.  O'Higgins,  14  Haw. 
Fr.  154). 

It  is  not  necessary  or  proper  to  make  the  executor  of  one  who  at 
tlie  time  of  his  death  owned  the  mortgaged  premises,  a  party,  except 
where  it  is  sought  to  charge  him  with  the  deficiency  (McGown  v, 
Yerks,  6  Johns.  Oh.  450). 

The  revised  statutes  provide  (1  B.  8.  749,  S  4),  that  *<  whenever 
any  real  estate,  subject  to  a  mortgage  executed  by  any  ancestor  or 
testator,  shall  descend  to  any  heir  or  pass  to  a  devisee,  such  heir  or 
devisee  shall  satisfy  and  discharge  such  mortgage  out  of  his  own 
property,  without  resorting  to  the  executor  or  administrator  of  his 
ancestor,  imless  there  be  an  express  direction  in  the  will  of  such' 
testator  that  such  mortgage  be  otherwise  paid.** 

Notwithstanding  this  statute  the  owner  of  the  mortgage  would  bo. 
entitled  to  a  decree  over  against  the  executor  if  the  decedent  was 
personally  liable  for  the  mortgaged  debt  (Robinson  o.  Kobinson,  1 
Lan$.  117;  Wright  v.  Holbrook,  82  iV.  T.  287;  O'Reilly  «.  King,  2 
Bobt.  587) 

The  heirs  of  the  owner  of  the  equity  of  redemption  are  necessary 
parties  (Woodv.  Moorehouse,  1  Jjans.  405;  S.  C,  aflTd  45  N.  T,  368;. 
Dodd  V.  Neilson,  15  N.  T.  Weekly  Dig.  335),  and  so  is  a  legatee  whose, 
legacy  is  charged  upon  the  land  (McGown  v,  Yerks,  6  Johns,  Ch,  450).  - 

But  legatees  are  not  necessary  parties  where  their  legacy  was  not 
charged  upon  the  land  and  sufficient  personal  property  was  left  to  pay 
them  (Hebron  8oc.  v.  Schoen,  60  How.  Pf.  185),  and  that  although 
the  executors  did  not  pay  them  but  wasted  the  personal  property 
ild.). 

All  persons  having  an  interest  in  the  equity  though  as  cestui  qtte  • 
trustSf  must  be  made  parties  to  a  bill  of  foreclosure  (Williamson  v. 
Field,  2  8an4f.  Ch.  533;  Piatt  t.  Oliver,  2  McLean,  [U.  8.  Circ.  Ct.]  . 
267;  Clark  e*  Reybum,  8  WaU.  [U.  S.]  318).    Where  there  are  several 
future  and  contingent  interests,   the  person  who  has  the  first  vested  ; 
estate.of  inheritance,  and  all  other  persons  have  prior  rights  or  interests 
in  the  premises,  must  be  made  parties;  though  every  person  having  a  i 
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future  or  contingent  interest  is  not  a  necessary  party  (Nodiae  9. 
Greenfield,  7  Poi^,  544).  Where  property  is  devised  to -an -exeentoc 
in  trust  to  divide  it,  and  as  to  one  portion,  .to  allow  the  cettMt  que 
trtat  to  have  the  rents  and  profits  for  life,  with  power  of  sale,  etc., 
neither  a  judgment  creditor  of  the  eestuu  que  trwst  nor  the  persons  en- 
titled to  the  remainder  in  another  portion  of  the  estate,  are  necessary 
parties  to  the  foreclosure  of  a  mortgage  (Yerdin  v,  Blocum,  9  Hun^ 
150). 

Where  the  equity  has  been  assigned  to  tmstees  and  their  survivor, 
both  must  be  made  parties  (Paton  «.. Murray,  6  Paiffe^  474;  Watson  v. 
Spence,  20  Wend,  260). 

Where  the  equity  of  redemption  has  been  conveyed  to  the  trustees 
of  a  corporation  in  trust  for  the  corporation  they  are  not  necessary 
parties  (Case  «.  Price,  9  Abb,  iV.  Ill;  S.  C,  17 Ifiw.  Fr.  605).  If 
there  was  no  trust  declared  in  the  deed  and  they  were  merely  de-  . 
scribed  as  such  trustees  it  would  be  otherwise  and  the  corporation 
only  would  be  a  necessary  party  (i4.). 

An  ^signee  in  bankruptcy  of  a  mortgagor  is  a  necessary  party,  and 
if  not  joined,  may  sue  to  red'eein,but  cannot  recover  against  the  mortga- 
gee of  the  purchaser  at  the  mortgage  sale  a  personal  judgment  for  the 
value  of  his  interest  in  the  mortgaged  premises  (Winslow  «. 
Clark,  47  N.  T.  261;  rev'g  2  Law,  877;  Payton  t».  Murray,  G 
Paige,  474). 

An  assignee  in  bankruptcy  or  for  the  benefit  of  creditors  of  the 
owner  of  the  equity  of  redemption  is  a  necessary  party  (Daly  o.  Bur- 
diell,  18  Abb.  Pr.  if.  '8,  264;  Payton  «.  Murray,  6  Paige,  474).  Such 
assignor  may  be  made  a  party  but  is  not  a  necessary  one  (Id.). 

A  purchaser  or  any  one  acquiring  an  interest  in  the  mortgaged  pre-  , 
miieB  pendente  lite  after  the  filing  of  a  lis  pendens,  is  not  a  necessaiy .' 
party,  but  may  be  brought  in  at  his  own  request  (Cleveland  v.  Boe-  ' 
rum,  24  N.  T.  618,  aiPg  S.  C,  27  Barh.  252;  8  Abb.  Pr.  294). 

An  assignee  in  bankruptcy  appointed  after  the  filing  of  lis  pen- 
dens is  not  a  necessary  party  to  an  action  to  foreclose  a  mortgage 
(Daly  t,  Burchell,  18  Abb.  Pr.  N.  8.  264;  Cleveland  «.  Boerum,  U  N. 
T.  613,  aflf^g  27  Barb.  252). 

See  on  this  subject  Code  of  Civil  Procedure,  §  1682,  which  provides, 
that  "a  conveyance'  upon  a  sale,  made  pursuant  to  a  final  judgment 
in  an  action  to  foreclose  a  mortgage  upon  real  property  .  .  .  is  an 
entire  bar  against  .  .  .  every  person  claiming  from,  through  or 
under  a  party  by  title  accruing  after  the  filing  of  the  notice  of  the 
pendency  of  the  action.^' 

One  who  has  a  tax  title  purchased  at  a  tax  sale  subsequent  to  the 
making  of  the  mortgage  stands  in  the  same  relation  to  the  mortgagee 
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as- if  be  had  purchased  the  equity  of  redemption  (Harton  o.  8aua- 
defs,  13  MUA.  419). 

Graoteesof  persona  whose  conyeyances  are  not  on  record  are  not 
necessary  parties  (Eipp  o.  Brandt,  49  Bmo.  Pr.  358). 

See  MoRTOAOoii. 

Wife  and  If  Idow.  The  wife  of  a  mortgagor,  who  has  not  con- 
veyed, his  equity  of  redemption  or  where  she  has  not  joined  with 
him  in  a  conveyance  of  it,  is  a  necessary  party  in  order  to  bar  her 
right  of  dower  (Mills  «.  Voorhies,  20  JT.  Y,  412;  Deaton  «.  Nancy, 
6  Bark  018;  Vartie  e.  Underwood,  18  Id.  561),  and  that  eren  where 
the  mortgage  is  given  to  secure  the  payment  of  the  purchase  money 
(Id.), 

The  wife  of  one  who  owns  the  equity  of  redemption  or  any  part  of 
it,  or  who  having  owned  it  conveyed  it  by  a  deed  in  which  she  did 
not  join,  must  be  made  a  party  or  her  dower  will  not  be  barred  (/(2.). 
The  widow  of  a  mortgagor  who  did  not  join  with  him  in  the  mort- 
gage is  not  a  proper  party  to  an  action  to  foreclose  it,  unless  it  was 
executed  prior  to  her  marriage  to  him  (Lewis  f7.  Smith,  5  JVl  Y,  502). 

Sabseqaent  Incnmbraneers.  In  an  action  to  foreclose  a  mort- 
gage all  subsequent  incumbrancers  whose  incumbrances  exist  at  the 
time  of  oommencing  the  action  must*  be  mode  parties  (Haines  «. 
Beach,  3  Johns,  Ch.  450;  Ensworth  v.  Lambert,  4  Id.  605;  Wheeler  9. 
Van  Buren,  1  Barb.  Ci.  490  ;  Benjamin  v:  Elmira,  Jefferson,  &c.  R. 
RCo.,  64  2r.  r.  675). 

A  mortgagee  of  the  grantee  of  mortge^red  premises,  where  the  deed 
to  such  grantee  is  not  recorded,  though  the  mortgage  is,  is  not  a 
necessary  party  on  foreclosure  (Kipp  v.  Brandt,  49  Hate.  Pr.  858). 

Where  land  was  devised  to  an  executor  in  trust,  a  judgment  debtor 
of  one  of  the  cestui  que  trust  is  not  a  necessary  party  (Yerdin  d. 
81ocum,  9  Hun,  150). 

Junior  mortgagees  are  proper  parties  (Benjamin  v.  Elmira,  Jeffer- 
son, Sbc,  B.  It  Co.,  54  N.  Y.  675),  and  where  they  are  dead  their  per- 
aonal  representatives  should  be  made-  parties  (Shaw  e.  HcNish,  1 
Barb.  €h.  326),  but  not  their  heirs  (Id.). 

A  judgment  creditor  whose  judgment  is  a  lien  on  the  mortgaged 
premises,  subsequent  to  the  mortgage  should  be  made  a  party  (Morris 
9.  Wheeler,  45  JVl  Y.  708;  Wlieeler  «.  Van  Kuren,  1  Barb.  Ch.  490). 

Persons  acquiring  liens  on  the  mortgaged  premises  pendente  lits 
and  after  the  filing  of  the  complaint  and  Us  pendens  are  not  necessary 
parties  but  may  be  made  such  upon  their  own  application  (People's 
Bank  «.  Hamilton  Manuf.  Co.,  10  Paige,  481 ;  Loomis  v.  Stuyvesant, 
10  Id.  490;  Clevehind  «j.  Boerum,  24  X  Y.  613;  aff'g  S.  C,  27  Barb. 
252;  3  Abb.  Pr.  294;  Cook  v.  Maucius,  5  Johns.  Ch.  89). 
Vol.  V.--8 
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Prior  Incnmbraiicers.  A  prior  incumbrancer  is  not  a  necessary 
party  to  an  action  to  foreclose  a  mortgage  (Western  Reserre  Bank  «. 
Potter,  ClarJce^  482;  Holcomb  v.  Holcomb,  2  Barb.  20;  Fink  v.  Allen, 
86  Super.  [4  /.  db  8.]  850;  Dawson  t.  Danbury  Bank,  15  Mieh.  489). 
They  may  be  made  parties  for  the  purpose  of  having  the  amount  of 
their  incumbrances  liquidated  and  paid  out  of  the  proceeds  of  the 
sale.  {Id.;  Chamberlain  «.  Lyell,  8  Muh.  448;  Walsh  v.  Rutgers  Fire 
Ins.  Co.,  12  Ahb.  Pr.  88;  Industrial  Savings  Bank  o.  Goldman,  75  N. 
T.  181),  but  not  for  the  purpose  of  litigatiilg  titles  (Chamberlain  «. 
Lyell,  9upra). 

One  who  claims  under  the'mortgagcfr,  prior  to  the  mortgage,  is  a 
proper  party,  and  the  question  of  priority  is  proper  to  be  determined 
in  that  action  (Brown  v.  Volkening,  64  HI.  7.  76). 
.  The  holder  of  a  superior  lien  has  nothing  to  do  with  the  mortgage 
foreclosure,  and  the  holder  of  such  mortgage  has  no  rights  against 
him  (Walsh  «.  Rutigers  Ins.  Co.,  18  Ahb.  Pr.  89;  Lee  «.  Parker,  48 
Barb.  611). 

The  owner  of  a  tax  lease,  which  is  subsequent  to  the  mortgage,  is 
not  a  proper  party  defendant,  if  it  has  never  been  held  by  the  mort- 
gagor (Roberto  d.  Wood,  88  Wite.  60). 

One  who  filed  a  mechanic*s^ien  before  the  mortgage  was  given  is 
not  a  proper  party  to  an  action  to  foreclose  the  mortgage  for  the  pur- 
pose of  barring  it  (Emigrant  Industrial  Saving  Bank  o.  Goldman,  75 
N.  y.  129). 

Adverse  Parties.  It  was  the  rule  at  common  law,  or  rather  in 
equity,  and  still  is  under  the  Code  of  Civil  Procedure,  that  no  one 
could  be  made  a  defendant  in  an  action  to  foreclose  a  mortgage  who 
claimed  adversely  to  the  mortgagee  by  a  title  asserted  to  be  paramount 
for  the  purpose  of  trying  his  title  (Eagle  Fire  Insurance  Company  «. 
Lent,  6  Paige,  685;  Banks  o.  Walker,  8  Barb.  Ch.  488;  aff'g  S.  C, 
2  JSandf.  Ch.  844;  Jones  «.  Weed,  2  Sand/.  Ch.  208;  Chamberlain 
V.  Lyell,  8  Mieh.  448;  Wurchell  t.  Hewitt,  10  Id.  458;  Wood  «. 
Davis,  4  Bibb,  [Ey.]  47 ;  Banning  i>.  Bradford,  21  Minn.  808  ; 
Wright  V.  Dudley,  8  Mich.  115;  Bogey  e.  Shute,  4  Jonet  [N.  C]  Eq. 
174;  Lyman  v.  Little,  15  Vl.  576;  Corning  v.  Smith,  6  2f.  T.  82; 
Story  «.  N.  Y.  &  H.  R.  R.  Co.,  6  Id.  85;  Penniman  «.  HoUis,  18 
Mom.  429;  Robinson  «.  Townsend,  8  QUI  <0  John.  [Md.]  418;  Sipo. 
Lawback,  2  Ear.  [Md.]  442). 

If  the  bill  showed  such  adverse  interest  the  defendant  may  demur 
for  a  misjoinder  and  for  multifariousness  (Dial  «.  Reynolds,  96  U.  S. 
840;  Boyd  «.  Hoyt,  8  Paige,  65;  Banks  «.  Walker,  3  Barb.  Ch.  438; 
Plumbe  V.  Plumbe,  4  F.  <£  CoU.  [Eng.  Ch.]  245;  Jones  9.  Weed,  2 
Sandf.  Ch.  208). 
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And  where  one  was  made  defendant  as  a  subsequent  purchaser  or 
incnmbrancer  in  his  answer  set  up  a  claim  adverse  to  the  mortgagor, 
and  anterior  to  the  mortgage,  the  bill  should  be  dismissed  as  to  him 
unless  the  plaintiff  was  prepared  to  prove  that  such  claim  in  fact  arose 
8iib«equent  to  the  mortgage  (Coming  v.  Smith,  6  2f.  Y,  82). 

Where  the  court  refuses  to  try  an  adverse  title  It  will  so  frame 
its.  judgment  as  to  protect  such  claim  (Wicke  v.  Lake,  81  Wuc. 
410). 

If  the  defendant  claims  a  pammount  legal  title,  but  the  mortgagee 
asserts  that  the  mortgagor  has  a  superior  equitable  title,  it  has  been 
held  in  Wisconsin  that  a  court  of  equity  has  jurisdiction  to  and 
would  settle  such  conflicting  claims  (Palmer  o.  Serger,  20  WUc 
91),  and  also  that  the  privity  of  two  mortgages  might  be  deter- 
mined (Bass  «.  Chicago,  &c.  R  R.  Co.,  89  Wiae.  296;  Supervisors 
t.  Mineral  Point  R.  R.  Co.,  24  Id.  93;  Brown  v,  Yolkeniog,  64 
Id.  76). 

While  a  tax  title,  if  subsequent  to  the  mortgage  cannot  furnish  any 
ground  for  claiming  adversely  to  the  mortgagor  or  the  owner  of  the 
mortgage  (Horton  «.  Saunders,  13  Mich.  419),  it  may  if  it  is  prior 
(Farmers^  &  Mechanics'  Bank  «.  Bronson,  14  Mich.  861). 

One  who  claims  under  a  mortgagor  prior  to  the  mortgage,  is  a 
proper  party,  his  claim  being  adverse  not  to  the  mortgagor  but  the 
mortgagee  (Brown  «.  Volkcning,  64  K  Y.  76,  84). 

One  who  claims  an  adverse  interest  may  be  made  a  party  as  to 
any  he  may  hold  which  is  not  adverse  (Lewis  v.  Smith,  5  ilT.  F. 
514). 

See  Pbior  Incuhbrancbbs. 
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THE   GORTON  STEAMER  COMPANY  v. 
SPOPFORD. 

City  Court  of  New  York,  Special  Terk,  AaousT, 

1883. 

§§  1775,  1780. 

Pleading*— What  is  wffieierU  allegation  of  eoTp<mtte  eanetenee  qf 

foreign  corporation. —  When  dtfendant  eetopped  from 

quationing, — When  eoidenee  qf  lawe  of 

another  etate  admitted. 


Where  a  complaint  alleged  that  "the  plaintiff  is  a  joint  stock 
copartnership  association,  limited,  duly  organized  under  and 
by  virtue  of  the  laws  of  the  state  of  Pennsylvania,  with  the 
power  to  sue  and  be  sued  in  its  corporate  name  as  a  coporation  :** 
— Eddy  that  the  corporate  existence  of  the  plaintiff  was  suffic- 
iently pleaded  ;  that  said  allegations  were  sufficiently  broad  to 
admit  in  evidence  upon  the  trial  the  statutes  of  Pennsylvania,  and 
if  these  gave  the  plaintiff  the  capacity  to  sue  which  is  alleged,  this 
state  by  comity  will  recognize  such  right  and  permit  the  corpora- 
tion to  exercise  therein  the  powers  with  which  it  is  endowed,  where 
such  exercise  is  not  repugnant  to  our  policy  or  injurious  to  our 
interests. 

Our  statute  in  regard  to  joint  stock  companies  is  permissive  merely, 
and  does  not  impair  the  right  of  foreign  corporations  to  sue  in  om 
courts. 
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Where  a  defendant  dealt  with  a  plaintiff  as  a  corporation  and  recog- 
nized it  as  such : — Beld^  that  he  was  thereby  estopped  from  question- 
ing its  corporate  character. 

'Decided  AuguU  22,  1888.) 

Demurrer  to  complaint. 

The  cmnplaint  alleged  that  ^^  the  plaintiff  is  a  joint 
Btock  copartnership  association  limited,  duly  organ- 
ized under  and  by  virtue  of  the  laws  of  the  state  of 
Pennsylvania  with  the  right  to  sue  and  be  sued  in  its 
corporate  name  as  a  corporation."  The  defendant 
demurred  to  the  complaint  on  the  ground  that  the 
plaintiff  had  not  legal  capacity  to  sue. 

E.  P.  JohnsoTiy  for  the  demurrer. 
Oeorge  CarUon  ComstocKy  opposed. 

McAdak,  J. — The  allegation  of  corporate  existence 
is  suflBciently  pleaded  (1  Bliss  Code^  280,  note  J).  The 
statement  that  the  plaintiff  *4s  a  joint  copartnership 
association,  limited,  duly  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Pennsylvania  "  must 
be  read  in  connection  with  what  follows,  i.  e.  '*with 
the  right  to  sue  and  be  sued,  in  its  corporate  name,  as 
a  corporation."  These  allegations  are  sufficiently 
broad  to  admit  in  evidence  upon  the  trial  the  statutes 
of  Pennsylvania,  and  if  these  give  the  plaintiff  the  capa- 
city to  sue  which  it  alleges,  this  state,  by  comity  will 
recognize  such  right  and  permit  said  corporation  to 
exercise  therein  the  powers  with  which  it  is  endowed, 
where,  as  in  this  case,  such  exercise  is  not  repugnant  to 
pur  policy  or  injurious  to  our  interests  {Angel  &  Ames 
on  Corp.  [10  Ed.]  p.  399 ;  Sherwood  v.  American  Bible 
Society,  4  Ahb.  CU  App.  Dec.  227;  Alward  v.  Holmes, 
10  Ahb.  N.  0.  97 ;  Marshall  v.  Baltimore  and  Ohio  B. 
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R.  Co.,  16  Bow.  U.  S.  327;  Christian  Union  v.  Yonnt, 
101  U.  S.  352.) 

Onr  statnte  in  regard  to  joint  stock  companies  is 
permissive  merely  and  does  not  impair  the  right  of 
foreign  corporations  to  sne  in  our  courts.  In  addition 
to  this,  the  defendant  dealt  with  the  plaintiff  as  a 
corporation,  and  by  his  contract  of  purchase  admitted 
its  corporate  power  to  contract,  and  is  not  now  in  a 
position  to  question  its  corporate  character. 

Judgment  for  plaintiff  on  demurrer,  with  costs. 


WHITNEY  AND  Another,  Respondents,  v.  The  N. 
Y.    AND    ATLANTIC    RAILROAD  COM- 
PANY.   BOLLOCK    AS  trustee  and    re- 
ceiver,  ETC.  Appellant;  HENRY,  as 
receiver,    etc.,   respondent. 

Supreme  Court,  First  Department,  General  Term, 
January,  1884. 

§§  1784  et  seq. 

Seeeiver  of  corporation^ — Cannot  he  appointed  in  action  for  sequestratiofi 
of  iU  property  without  notice  to  attorney  general,  — If  euch  notice  omit- 
ted order  appointing  is  absolutely  toid. — Such  notice  not  necessary 
ichere  reeeher  appointed  in  action  to  foreclose  mortgage, — Mode 
of  setting  aside  void  order  appointing  receiver, — 
Property  covered  hy  receivership  in 
action  for  sequestration. 

Before  a  receiver  can  be  legally  appointed  in  an  action  by  a  jadgmeot 
creditor,  for  the  sequestration  of  the  property  of  a  corporation, 
section  8  of  chapter  378  of  the  Laws  of  1883  must  be  complied  with 
and  a  copy  of  all  motions  and  motion  papers,  and  of  any  other 
application  to  the  court  together  with  a  copy  of  the  order,  or  judg- 
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ment  to  be  proposed  to  the  court,  must  be  serred  upon  the  attorney 
general  as  required  by  said  law,  or  the  order  appointing  a  receiver 
will  be  void.  [',  *,  *]  The  service  of  the  papers  upon  the  attorney 
general  has  been  made  jurisdictional,  and  a  failure  to  make  such 
service  cannot  probably  be  corrected  without  an  entirely  new  pro- 
ceeding. [*] 

It  is  not  necessary  in  an  action  to  foreclose  a  mortgage  on  property 
belonging  to  a  corporation,  to  serve  a  copy  of  the  motion  papers, 
etc.  for  the  appointment  of  a  receiver,  on  the  attorney  general. [*"] 

A  receiver  appointed  in  an  action  to  foreclose  a  mortgage  on  property 
of  a  corporation,  although  he  has  not  in  any  form  been  made  a 
party  to  an  action  by  a  judgmeut  creditor  for  the  sequestration  of 
the  property  of  the  corporation,  has  a  right  to  apply  to  the  court  to 
be  relieved  from  an  order  or  judgment  therein  which  for  any  reason 
is  inoperative  or  void  if  it  interferes  with  or  injuriously  affects  him 
in  the  discharge  of  his  duties  as  such  receiver. [*] 

Im  such  a  case,  a  motion  to  vacate  and  set  aside  the  order  or  judgment 
alleged  to  be  void,  is  the  appropriate  means  of  setting  aside  and 
vacating  the  void  appointment  and  an  appeal  from  the  order  deny- 
ing the  application  would  be  regularly  brought  to  secure  «ts  recon- 
struction and  correction.  [^] 

Where  one  B.,  a  receiver  of  a  corporation,  appointed  in  an  action  to 
foreclose  a  mortgage,  moved  to  vacate  and  set  aside  an  order 
appointing  one  H.  receiver  of  the  same  corporation  in  a  sequestra- 
tion action,  and  after  the  motion  was  argued  and  submitted  but 
before  it  was  decided,  an  order  was  made,  without  notice  to  B. 
having  for  its  object  the  curing  of  any  defects  in  the  order  appoint- 
ing H.  receiver: — Hdd,  that  B.  had  by  his  motion  become  a  party 
to  that  extent  to  the  creditors'  action  and  was  legally  entitled  to 
notice  of  any  of  the  proceedings  which  might  afterwards  be  taken 
for  the  purpose  of  rendering  his  application  unsuccessful,  [']  and 
such  order  was  therefore  deprived  of  any  practical  e^ect.  [*] 

An  order  or  judgment  appointing  a  receiver  of  a  railroad  corporatign 
in  a  sequestration  action  and  investing  him  with  the  stock,  bonds, 
and  franchises  of  the  corporation  is  unauthorized.  [*]  What  the 
creditors  are  entitled  to  through  the  intervention  of  a  receiver  is 
the  property,  real  and  personal,  things  in  action,  contracts  and 
effects  of  the  corporation  so  far  as  they  are  owned  by  it  at  the  time 
the  receiver  is  appointed,  and  this  cannot  legally  include  that  which 
by  force  and  effect  of  a  mortgage,  has  been  charged  as  security  for 

'    the  bonded  indebtedness  of  the  railroad  company.  [*, '.] 

{Decided,  1684.) 
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Appeal  by  Thomas  S.  Ballock,  trustee  and  receiver, 
etc.,  from  an  order  denying  a  motion  to  vacate  and 
set  aside  an  order  made  in  this  action,  appointing 
George  H.  Henry  receiver  of  the  defendant  and  the 
judgment  continuing  him  as  such  receiver,  as  nn- 
authorized  and  void  or  to  resettle  the  same,  also  from 
an  order  denying  a  motion  to  vacate  it,  and  an  order 
confirming  the  judgment  and  order  appointing  Henry 
receiver,  and  for  a  rehearing  thereof,  and  also  from  the 
said  order  confirming  the  judgment,  etc. 

The  facts  are  stated  in  the  opinion. 

Burton  N.  Harrison^  for  appellant. 

"The  inherent  power  of  every  court  of  record, 
unless  expressly  restrained  by  statute,  to  vacate,  on 
motion,  its  process,  order  or  judgment,  to  prevent  a 
perversion  thereof  or  frustrate  oppression,  is  confirmed 
by  Code  Civil  Procedure,  §  772"  (Levy  v.  Loeb,  12  /. 
A  8.  [44  Super,  a.]  291 ;  affd  75  JV.  T.  609).  "Every 
person  whose  rights  are  injuriously  affected  by  the 
judgment  or  proceedings  under  it,  has  the  right  to 
move  the  court  to  set  aside  or  amend  them,  although 
he  is  not  a  party  to  the  suit"  (Gould  v.  Mortimer,  16 
Abb.  Pr.  450). 

J.  Adriance  Bu%h  and  Charles  De  Hart  Brawer^ 
for  respondents. 

The  provisions  of  chapter  378  of  the  Laws  of  1883 
apply  only  to  actions  for  the  dissolution  of  a  corpora- 
tion and  distribution  of  its  assets.  An  action  for  the 
sequestration  of  the  property  of  a  corporation,  brought 
by  a  judgment  creditor  after  execution  returned 
unsatisfied,  does  not  dissolve  the  corporation,  nor  does 
it  necessarily  distribute  all  its  assets  (Mann  v.  Pentz,  3 
N.  T.  415 ;  Kincaidi?.  Dwindle,  59  Id.  648  ;  Denikev. 
N.  Y.  &  R.  L.  &  C.  Co.,  80  Id.  599).    Henry's  duty  as 
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receiver  is  to  sequestrate  the  property  of  the  defendant 
ajud  apply  the  proceeds  to  the  satisfaction  of  the  claims 
of  all  creditors  who  may  come  in  and  make  proof  of 
their  claims  as  provided  by  statute.  Having  accom- 
plished this,  if  a  surplus  should  be  left  after  satisfying 
all  the  debt6,  he  must  pay  that  surplus  over  to  theoor'- 
Ix>ration  (Mann  v.  Tentz,  8  If.  T.  415).  An  action  for 
sequestration,  &c.,  does  not  /supersede  the  right  or 
power  of  the  atkmiey-general  to  institute  proceedings 
to  dissolve  the  corporation.  Each  proceeding  may  go 
on  with  the  rights  peculiar  to  each  (Dabman  v.  Empire 
Mill,  12  5ar6.  341). 

On  payment  of  plaintiff's  judgment  against  the  New 
York  &  Atlantic  Railroad  Company,  and  in  the  absence 
ol  evidence  that  any  other  creditor  had  sought  to  avail 
himself  of  the  action,  the  court  would  have  ordered  a. 
discontinuance  and  the  discharge  of  the  receiver 
(Angell  V.  Silsbury,  19  How.  Pr.  48). 

A  careful  reading  of  chapter  378  of  the  Laws  of  1883, 
and  particularly  of  §8  thereof,  in  connection  with  §  1784 
and  §  1786  of  the  Code  of  Civil  Procedure,  we*  respect; 
fully  submit,  admits  of  but  one  conclusion,  viz  that  the 
provisions  of  said  chapter  378,  Laws  of  1888,  are  in  no 
sense  applicable  to  actions  brought  in  the  manner  prer 
scribed  by  §  1784,  but  that  the  operations  of  said  chap- 
ter 378  were  intended  to  apply  exclusively  to  actions 
prescribed  in  1785,  or  in  which  the  attorney-general 
was  ,a  party. 

In  the  construction  of  a  statute  the  court  always 
looks  to  the  mischiefs,  if  any,  which  the  statute  was 
designed  to  remedy  and  also  to  thecons^uences  which 
would  ilow  from  any  particular  construction ;  and  if 
the  statute  be  fairly  susceptible  of  two  different  con- 
structions, the  court  chooses  that  one  which,  while 
it  remedies  the  mischief  aimed  at,  avoids  the  absurd  or 
unjust  consequences  which  would  flow  from  the  other. 

It  is  a  fact  ....  of  which  this  court  cannot  fail  to 
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take  judical  notice ;  that  the  effort  of  the  legislature 
....  which  resulted  in  the  passage  of  chapter  378  of 
the  Laws  of  1883,  was  to  suppress  and  guard  against 
the  flagrant  abuses  that  had  theretofore  existed  in  the 
administration  of  the  affairs  of  insolvent  banks,  insur- 
ance companies,  and  other  corporations,  for  the  dis- 
solution of  which  and  distribution  of  whose  assets 
actions  were,  or  could  be,  instituted  by  or  on  behalf 

of  the  attorney-general,  &c The  intention  of  the 

legislature  should  be  sought  for  (Hudson  Iron  Co.  v. 
Alger,  54  If.  T.  175 ;  Chase  v.  N.  Y.  C.  R.  R.  Co.,  26 
Id.  625 ;  Holmes  v.  Carley,  81  Id.  290).  A  case  may 
be  within  the  letter  of  the  law  and  still  not  within  the 
intent  of  the  law-makers  (Lake  Shore  and  M.  S.  R.  R. 
V.  Roach,  80  iV.  T.  344).  Circumstances  leading  to  the 
enactment  may  be  considered  to  aid  interpretation 
(People  V.  N.  Y.  &  M.  B.  R.  R.  Co.,  84  If.  T.  565,  569  ; 
Weed  V.  Tncker,  19  Id.  429). 

In  actions  where  it  does  apply  it  would  seem  not 
an  uni*easonable  interpretation  of  the  statute  (Chap. 
378,  Laws  1883)  to  hold  that  the  word  **  void"  should 
be  construed  as  meaning  "voidable"  only,  and  that 
such  defects  or  omissions  as  are  complained  of  in  this 
case  are  cured  as  soon  as  the  Attorney -General  is 
brought  into  the  action,  is  duly  heard,  and  permits  an 
order  to  be  entered  confirming  the  former  proceedings 
(Salter  v.  Hilgen,  40  Wis.  365  ;  Merrill  v.  Englisby,  28 
Vf.  150;  Bromley  v.  Goodrich,  40  Wis.  139;  Van 
Schaack  v.  Robbins,  36  Iowa,  201-204 ;  Brown  v.  Brown, 
50  If.  IT.  652 ;  Anderson  v.  Roberts,  18  Johns.  528 ; 
Hervey  &  Co..z?.  Edmunds,  68  iV.  C.  245;  Burrill  on 
Assignments^  4th  ed.  §  319 ;  Tallman  v.  McCarthy,  11 
Wis.  401  (406)  ;  Holmes  v.  McDowell,  15  Hun,  585; 
affd76iV^.  r.596).     .     .     . 

"  The  use  of  the  word  '  void '  in  the  sense  of  '  void- 
able'is  so  general  that  the  latter  signification  may 
now  be  said  to  be  its  most  general  meaning."  Burrill 
on  Assignments  (4th  ed.)  §  319.    The  following  instan- 
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ces  may  be  cited  as  showing  such  meaning  ascribed  to 
*  void '  :  In  the  Statute  against  Usury,  8  H.  SJ  (7th  ed.) 
2264,  so  construed  in  numerous  cases:  in  Statute 
against  Fraudulent  Conveyances,  I'd  Eli z.  chap.  5; 
("clearly  and  utterly  void,  frustrate  and  none  ef- 
fect ;")  so  construed  in  numerous  cases.  ^  In  Statute 
against  Fraudulent  Conveyances,  2  B.  S.  134,  §  1, 
construed,  Anderson  v.  Roberts,  18  Johns.  616  (525) ; 
Henriques  v.  Hone,  2  Edw.  Ch.  120  (124-5).  In  Fede- 
ral Bankrupt  Act,  construed,  Brownley  v.  Goodrich, 
40  Wis.  (131,  139-140).  In  leases,  deeds,  &c.,  con- 
strued, Pearsall  v.  Chapin,  44  Penn.  St.  9  (13),  and 
cases  cited  ;  Kearney  v.  Vaughan,  60  Mo.  284  ;  Roberts 
V.  Davey,  Barn.  <fe  Adol.  664.  In  Statute  regulating 
Insolvent  Asi^gnments,  construed,  Merrill  v.  Engles- 
by,  28  Vt.  150.  In  Statute  regulating  sale  of  infant's 
property,  construed,  Terrill  v.  Auchauer,  14  Ohio  St. 
80 ;  Thornton  v.  Magrath,  1  Duval  {Ky.)  349.  In 
Mass.  Statute  against  Usury,  construed,  Green  v. 
Kemp,  13  Mass.  616.  In  insurance  policies,  con- 
strued, Williams  v.  Albany  City  Ins.  Co.,  19  Mich. 
451.  In  Statute  of  Henry  VI.  chap.  16,  discussed, 
Pearsall  v.  Chapin,  44  Penn.  St.  9  (13). 

When  the  term  *'void''  is  used  in  reference  to  the 
solemn  judgments  and  acts  of  the  superior  courts,  it 
means  no  more  than  voidable.  Inskeep  v.  Lecony,  1 
N.  J.  Law,  111  (112) ;  Brown  v.  Brown,  60  If.  E.  538 
(664)  ;  Alexander  Adm.  v.  Nelson,  43  Ala.  462  (469- 
470) ;  Salter  v.  Hilgen,  40  Wis.  363 ;  Thornton  v.  Ma- 
grath,  1  Duval  {Ky.)  349.  See  also,  FuUer  v.  Has- 
brouck,  46  Mich.  78 ;  Merrill  v.  Englesby,  28  Vt.  160. 

Sound  policy  requires  that  the  courts  should  never 
hold  any  order  of  a  court  null  and  void  Alexander 
V.  Nelson,  42  Ala.  462  (469). 

In  construing  this  statute  the  court  may  look  at 
the  mischiefs  which  the  statute  was  designed  to  rem^ 
edy,  and  if  the  statute  be  fairly  susceptible  of  two  dif- 
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f erent  constructions  the  court  should  select  that  one 
%vhich,  while  it  remedies  the  mischief  aimed  at,  avoids 
theab9ard  and  unjust  consequences  which  would  flow 
from  the  other.  Terrill©.  Auchauer,  14  Ohio  St.  80  (87), 
'The  jurisdiction  of  the  court  has  not  been  interfered 
with  but  the  statute  has  merely  introduced  a  new 
^regulation  of  practice  or  .procedure.  Under  suchcirr 
cumstances  '*void"  means  ^' voidable."  The  very 
jdefinition  of  a  voidable  act  is,  one  that  may  be  con- 
^rmed,  Henry  v.  Root,  33  N.T.  626;  Breckinbridge's 
Heirs  v.  Ormsby,  19  Am.  Dec.  71;  Alexander  Adm.  r. 
Nelson,  42  Ala.  .462,  (469). 

It  may  confidently  be  affirmed  that  in  no  statute 
is  the  word  "void"  held  to  mean  absolutely  void,  un- 
less a  question  of  general  or  public  poli9y  is  concerned 
(Beecher  v.  Marquette,  &c.  Mill  Co.,  46  Mich.  103; 
Kings  V.  Inhabitants  of  Hlpswell,  8  Bam.  db  Cress.  468 ; 
Fearse  v.  Morrice,  4iAdol.  &  El.  84). 

The  nature  of  a  voidable  act  is  such  that  it  is  good 
until  disaffirmed,  and  it  can  only  be  disaffirmed  by 
one  whose  interests  are  tiff ected,  and  not  by  a  mere 
stranger.    Anderson  v.  Roberts,  18  Johns.  616  (628). 

Daniels,  J.— The  appellant,  Thomas  S.  Bullock, 
as  trustee  under  a.  mortgage  executed  by  the  New 
York  and  Atlantic  Railroad  Company  for  the  security 
of  its  bonds,  commenced  an  action  in  this  court  in 
Kings  county,  for  the  foreclosure  of  the  mortgage, 
after  such  default  on  the  part  of  the  mortgagor  as 
authorized  the  institution  of  such  a  suit. 

By  the  terms  of  the  mortgage  all  the  rights,  liber- 
ties, privileges,  income,  tolls,  receipts,  resources,  cor- 
porate franchises,  railroad,  then  owned  by  the  com- 
pany, or  afterwards  to  be  owned,  held  or  acquired, 
were  mortgaged  for  the  security  of  its  bonded  debt 
This  mortgage,  which  was  executed  on  or  about  the 
twelfth  day  of  April,  1881,  was  afterwards  and  before 
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the  recovery  of  the  jodgment  upon  which  the  action 
of  William  B.  Whitney  and  another  was  commenced, 
recorded  in  the  office  of  the  clerk  of  the  connty  of 
Kings.  And  that  record  of  it,  by  force  of  chapter  799 
of  the  Laws  of  1868,  rendered  it  a  valid  mortgage,  not 
only  upon  the  real,  bat  also  upon  the  personal  prop- 
erty included  in  it;  for  its  consideration  and  good 
faith  have  in  no  manner  been  assailed  or  impugned  in 
this  action.  And  that  it  was  lawful  to  include  in  the 
mortgage,  property  designed  to  be  afterwards  acquired 
by  the  railroad  company  was  held  in  Benjamin  v.  El- 
mira  R.  R.  Co.  (49  Barb.  441);  Hoyle  v.  Plattsburg, 
Ac.  R.  R.  Co.  (61  Barb.  45). 

After  the  comipencement  of  the  action  to  foreclose 
the  mortgage,  and  on  the  fifth  of  July,  1883,  the  ap- 
pellant was,  by  an  order  of  this  court,  also  appointed 
receiver  of  the  property  mentioned  and  described  iii 
the  mortgage,  and  he  qualified  as  such  and  entered 
upon  the  discharge  of  his  duties  upon  the  following 
day.  To  the  extent  of  the  incumbrances  created  by 
the  mortgage,  he  became  invested  under  the  order 
with  the  property,  franchises  and  interests  of  the  rail- 
road company  for  the  benefit  of  its  bonded  creditors. 

On  the  21st  of  February,  1883,  William  B.  Whitney 
and    Mahlou    S.   Kemmerer    recovered  a    judgment 
against  the  railroad  company  for  $3,463.51,  for  goods 
sold  and  delivered.    An  execution  was  issued  upon 
the  judgment  to  the  sheriflf  of  the  county  of  New 
York,  in  which  the  company  had  its  principal  office  or 
place  for  transacting  general  business.     The  execution 
was  returned  unsatisfied,  and  an  action  was  then  com- 
menced by  these  creditors  to  sequestrate  the  property 
of  the  company,  and  for  the  appointment  of  a  receiver 
with  the  usual  powers  and  duties.     During  the  pend- 
ency of  the  action,  and  on  the  second  of  July,  1883, 
George  H.  Henry  was  appointed  such  receiver,  and  he 
qunlified  and  entered  upon  the  discharge  of  his  duties 
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upon  the  day  following.  On  July  7,  1883,  a  judgment 
was  entered  in  the  action,  and  the  receivership  of 
Oeorge  H.  Henry  was  made  permanent.  And  as  far  as 
he  was  able  to  do  so,  he  took  i)ossession  of  the  office, 
books  and  property  of  the  railroad  company. 

When  these  proceedings  were  taken,  the  company 
had  not  constructed  its  road  to  such  an  extent  as  to  be 
able  to  put  any  portion  of  it  in  profitable  operation, 
and  the  receiver  appointed  in  the  foreclosure  action 
had  no  funds  to  proceed  with  its  further  construction. 
An  application  was  made  by  him  to  a  si)ecial  term  of 
this  court  in  Kings  county  for  liberty  to  issue  certifi- 
cates of  indebtedness,  as  receiver,  for  a  sum  not  exceed- 
ing in  the  ag^egate  $61,600,  for  th^  construction  and 
completion  of  the  railroad  under  a  contract  authorized 
for  that  purpose.  This  application  was  successful  and 
the  certificates  were  allowed  to  be  issued,  but  in  no 
case  to  exceed  in  the  aggregate  $100,000.  The  con- 
tractor, in  the  first  instance,  agreed  to  receive  the  cer- 
tificates iand  proceed  with  the  construction  of  the  rail- 
road, but  after  ascertaining  that  George  H.  Henry  had 
been  appointed  receiver  in  the  action  prosecuted  by 
the  judgment  creditors,  who  claimed  by  virtue  of  his 
appointment  the  property  of  the  company,  he  declined 
to  do  so,  and  it  is  to  relieve  the  case  of  this  embarrass- 
ment, that  the  motions  were  made  by  the  receiver  in 
the  foreclosure  action,  to  vacate  the  order  appointing 
Gteorge  H.  Henry  receiver  and  the  orders  afterwards 
made  practically  on  the  basis  of  that  application.  The 
motion  proceeded  substantially  upon  the  ground  that 
the  order  appointing  George  H.  Henry  receiver,  and 
the    judgment    confirming    his    appointment,    were 

unauthorized  and  void,  because  of  the  omission  to 
[*]    serve  the  motion  papers  upon  the  attorney  general. 

And  if  that  position  was  well  taken,  the  receiver 
in  the  foreclosure  action  had  the  right  to  make  the 
application,  although  he  had  not  in  any  form  been 
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made  a  party  to  the  creditor's  action.  For  if  the 
order  or  jadgment  was  for  any  reason  inoperative  or 
void  and  it  interfered  with  and  injariously  affected 
him  in  the  discharge  of  his  dnties  as  receiver,  for  that 
reason  he  had  the  right  to  apply  to  the  coart  to  be  re- 
lieved from  it  (Gould  v.  Mortimer,  26  How.  167),  and 
that  it  did  interfere  with  him  to  his  prejadice  in  the 
discharge  of  his  duties  and  the  exercise  of  his  authority 
was  evident  from  the  fact  that  it  tended  to  discredit 
the  certificates  of  indebtedness  which  by  the  order  of 
the  court  he  was  permitted  to  issue  to  insure  the  com- 
pletion of  the  railroad. 

The  application  which  was  made  to  vacate  the  order 
appointing  George  H.  Henry  receiver  in  the  creditors' 
suit  was  entertained  by  the  court,  but  the  point  upon 
which  it  was  presented  was  not  decided.  This  was 
prevented  by  a  motion  afterwards  made  on  behalf  of 
the  judgment  creditors  to  obtain  an  order  upon  notice 
to  the  attorney  general,  confirming  what  were  resisted 
by  the  receiver  in  the  foreclosure  action  as  a  void  and 
unauthorized  order  and  judgment.  The  proceeding  for 
this  purpose  was  commenced  after  the  other  motion 
had  been  argued  and  submitted.  It  was  brought  on 
under  a  notice  to  show  cause,  made  on  September  27, 
1888,  and  returnable  on  the  29th.  But  the  hearing  was 
not  delayed  even  to  that  date,  for  it  was  brought  on 
by  the  appearance  of  the  counsel  for  the  creditors  and 
the  representative  of  the  attorney  general,  on  Septem- 
ber 28,  1883,  and  without  opposition  an  order  was  then 
made  confirming  the  order  and  judgment  under  which 
George  H.  Henry  had  been  appointed  as  receiver,  as  of 
the  preceding  time  when  they  were  made  and  entered. 
This  order  on  the  following  day  was  brought  to  the 
attention  of  the  judge  presiding  at  the  time  when  the 
motion  still  under  consideration  had  been  made,  andL 
it  was  substantially  because  of  the  effect  given  to  the 
order  obtained  on  September  28,  that  the  application 
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of  the  receiver  in  the  foreclosure  action  to  vacate  the 
appointment  of  George  H.  Henry  as  receiver  was  denied. 
In  the  proceedings  to  subject  the  attorney  general  to 
the  order  and  judgment  appointing  and  continuing 
George  H.  Henry  as  receiver,  the  receiver  in  the  fore- 
closure action  in  whose  behalf  the  motion,  which  had 
been  previously  argued  and  submitted,  was  made,  was 
in  no  form  brought  in  as  a  party.  The  order  to  show 
cause  was  not  directed  to  him  or  his  attorney,  neither 
was  it  served  upon  either  of  them,  and  no  notice  what- 
ever of  the  proceedings  was  given  to  either,  but  it  was 
evidently  taken,  and  the  motion  brought  on,  without 
the  knowledge  of  himself  or  his  attorney,  for  the  pur- 
pose of  overreaching  and  defeating  the  motion  at  that 
time  awaiting  the  decision  of  the  court.  In  this  form 
it  was  certainly  a  very  improper  proceeding  and  one 
that  cannot  be  countenanced  by  any  court  charged  with 
the  duty  of  maintaining  the  orderly  administration  of 
the  law.  The  receiver  in  the  foreclosure  proceed- 
[']  ings,  had  by  motion  previously  made  and  submit- 
ted, become  a  party  to  that  extent  to  the  creditors' 
action,  and  was  legally  entitled  to  notice  of  any  of  the 
proceedings  which  might  afterwards  be  taken  for  the 
purpose  of  rendering  his  application  unsuccessful.* 
And  this  circumstance  necessarily  deprived  the  order  of  i 
September  28,  1883,  of  all  practical  effect  in  the  case.  • 
The  receiver  in  the  foreclosure  suit  would  not,under  any 
acknowledged  principle  of  law,  be  bound  by  this  order, 
as  long  as  neither  himself  nor  his  attorney  had  notice  of 
the  application  which  was  made  for  it.  Ko  such  effect, 
therefore,  could  properly  be  given  to  this  order  as  it 
was  allowed  to  have  by  securing  the  denial  of  the  pre- 
ceding motion,  which  had  been  heard  and  submitted 
in  August,  1883.  That  motion  had  been  finally  heard 
and  submitted  for  decision  before  the  order  of  Septem- 

*  '  .-,.■■■ 

♦  See  General  Rules  of  Practice  87. 
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ber  28,  or  the  proceedings  on  which  it  was  obtained, 
had  any  existence.  The  creditors  iii  whose  interest  it 
was  obtained  had  no  legal  right  to  submit  it  to  the 
justice  having  the  preceding  motion  under  considera- 
tion for  the  purpose  of  influencing  the  determination 
of  that  motion.  This  was  done  in  the  absence  and 
without  the  knowledge  of  the  receiver  in  the  fore- 
closure action,  or  of  his  attorney,  and  it  resulted  in 
securing  a  denial  of  the  motion  which  had  previously 
been  argued  and  submitted.  Such  a  practice  cannot 
be  too  strongly  condemned.  No  such  effect  could 
legally  be  given  to  the  order  obtained  in  this  manner 
as  it  was  allowed  to  have  in  the  disposition  of  the 
modon,  and  for  that  reason  the  merits  of  the  applica- 
tioti  are  required  to  be  considered  precisely  in  the  same 
manner  as  though  this  order  had  not  been  obtained 
and  submitted  to  the  learned  justice  having  the  preced- 
ing motion  then  under  consideration. 

The  motion  to  vacate  the  order  by  which  George  H. 
Henry  was  appointed  receiver,  proceeded  upon  the 
omission  of  the  creditors  to  comply  with  section  8, 
chapter  378  of  the  Laws  of  1883.  It  has  been  urged 
by  way  of  answer  to  this  objection  that  the  receiver- 
ship in  a  creditors'  suit  of  this  nature  against  a  cor- 
poration was  not  within  the  spirit  or  intent  of  this  sec- 
tion. But  by  its  terms  this  section  was  made  to 
n  include  an  action  for  a  dissolution  of  a  corporation 
or  the  distribution  of  its  assets.  Two  classes  of 
cases  are  plainly  the  object  of  this  legislation,  and  the 
same  reason  which  would  justify  legislation  for  the 
government  of  an  action  for  the  dissolution  of  a  cor- 
I>oration  would  suggest  its  propriety  by  way  of  con- 
trolling an  action  for  the  distribution  of  its  assets. 
For  in  each  case  the  property  and  assets  of  the  corpo- 
ration would  be  committed  to  the  administration  and 
disposition  of  the  receiver*    And  the  same  propriety 

*  Seo  ikldy  v.  Cooperative  Dress  Asftociation,  a  If,  V.  Civil  Pro,  434. 
Vol.  V.-O 
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would  exist  in  subjecting  a  receiver  appointed  in  a 
creditors'  action  to  the  watchful  observance  o£  the 
attorney  general,  as  would  require  an  action  for  the 
dissolution  of  a  corporation  to  be  placed  under  the 
same  supervision.  If  i  t  was  necessary  or  proper  in  one 
case  it  was  equally  so  in  the  other,  and  as  the  language 

made  use  of  was  entirely  appropriate  to  include 
[*]    both,  and  they  were  equally  within  the  mischief 

intended  to  be  corrected,  the  section  should  be 
construed  as  attended  with  that  effect.  By  section 
1784  of  the  Code  of  Civil  Procedure,  the  object  to  be 
accomplished  by  the  creditors'  action  is  the  sequestra- 
tion of  the  properly  of  the  corporation  and  the  distri- 
bution thereof.  And  by  section  1793  the  judgment 
has  been  required  for  a  just  and  fair  distribution  of 
the  property  and  of  its  proceeds  among  the  fair  and. 
honest  creditors  of  the  corporation.  And  the  mode  of 
accomplishing  this  result  is  through  the  appointment 
of  a  receiver  under  the  authority  of  section  1788  of  the 
Code.    The  language  made  use  of  as  descriptive  of  the 

object  to  be  attained  is  identical  with  that  of  sec- 
[*]    tion  8,  chapter  378  of  the  Laws  of  1883,  which  was 

made  to  include  an  order  or  judgment  for  a  dis- 
tribution of  the  assets  of  the  corporation.  And  in  its 
enactment  the  nature  and  functions  of  such  a  receiver- 
ship seem  to  have  been  within  the  intention  and  con- 
templation of  the  legislature.  Before  the  receiver  in 
the  creditors'  suit,  therefore,  would  be  legally  appoint- 
ed, a  compliance  with  this  section  of  the  act  of  1883  was 
required  on  behalf  of  the  judgment  creditors,  and  that 
they  wholly  failed  to  observe.  This  section  of  the 
statute  declared  that  a  copy  of  all  motion  papers  and 
a  copy  of  any  other  application  to  the  court,  together 
with  a  copy  of  the  order  or  judgment  to  be  proposed 
thereon  to  the  court,  in  every  action  or  proceeding 
then  pending  or  afterwards  commenced,  for  the  disso- 
lution of  a  corporation,  or  a  distribution  of  its  assets, 
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should  in  all  cases  be  served  on  the  attorney-general, 
in  the  same  manner  as  provided  by  the  law  for  the 
service  of  papers  on  attorneys  whb  have  appeared  in 
the  action  y  and  it  is  further  declared  that  any  order 
or  judgfnene  granted  in  any  action  or  proceeding  men-  i 
Uoned  therein,  v^ithout  such  service  upon  the  attorney- 
general  should  be  void.    The  provisions  are  broad  and 
sweeping  in  their  terms  and  were  intended  by  way  of 
correcting  and  preventing  abuses  which  at  that  time 
formed  a  subject  of  vary  general  complaint,  in  tjie 
administration  and  distribution  of  the  property  of 
insolvent   corporations.     And .  as   this   section  was 
not  complied  with,  either  in  the  proceeding  for  th^ 
temporary  appointment  of  Henry  as  receiver  or  his 
permanent  appointment,  under  the  terms  of  the  judg- 
ment  both  appointments  within  the  terms  of   this 
section  were  void.     This   is  plain  and  unequivocal 
language,  and  the  courts  are  required  to  give  it  effect 
eccording  to  the  import  of  the  terms  made  use  of. 
Anderson  v.  Roberts  (18  Johns.  614)  contained  nothing 
in  conflict  with  this  conclusion.    It  was  said  in  the 
opinion  of  Spsnceb,  Ch.  J.,  in  that  case  that  '*  a  thing 
is  void  which  is  done  against  law  at  the  very  time  of 
doing  it,  and  where  no  person  is  bound  by  the  act " 
{Id.  628).    The  acts  in  controversy  were  acts  of  this 
character,  and  it  was  the  evident  purpose  of  this  sec- 
tion of  the  statute  to  render  them  utterly  ineffectual, 
where  what  has  been  so  plainly  directed  shall  not  be 

observed.    The  service  of  the  papers  upon  the 
[*]    attorney-general  was  made  jurisdictional,  and  a 

failure  to  make  such  service  could  not  probably 
be  corrected,  without  an  entirely  new  proceeding. 

The  motion  which  was  made  was  an  appropri- 
[*]    ate  means  of  setting  aside  and  vacating  the  void 

appointments  (Attrill  v.  Rockaway  Beach  Imp. 
Co.,  25  Hun,  376). 

And  from  the  order  denying  the  application  the 
api>eal  was  regularly  brought  to  secure  its  reconstruc- 
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tion  and  correction  (Seaman  v.  WMtehead,  78  If.  T. 
SO^SOS). 

A  receiver  apiKMinted  in  a  creditors'  action  of  the 
nature  of  tliat  now  in  controversy  has  been  declared  to 

have  all  the  powers  and  authority  conferred,  and  is 
f]    made  subject  to  all  the  duties  and  liabilities  imposed 

upon  a  receiver  appointed  in  the  voluntary  dissolu- 
tion of  a  corporation  {Code  Civ.  Pro.  §  1788).  The  Code 
itself  has  not  othwwise  defined  the  powers,  authority 
and  duties  of  such  a  receiver,  and  the  proceeding,  there- 
fore, still  remaining  in  force  is  required  to  be  consulted 
to  ascertain  these  powers,  auUiority  and  duties,  and 
that  law  has  been  added  by  what  is  designated  as 
appendices  A  and  B*  of  the  Code  of  Civil  Procedure. 
And  by  that  law  such  a  receiver  has  been  invested 
with  the  powers  and  authority,  and  subjected  to  the 
obligations  and  duties  designated  by  what  is  there 
given  as  section  43,t  appendix  B.  And  by  the  succeed- 
ing section  67:(  of  the  same  appendix,  such  receiver 

are  decla^d  to  be  vested  with  all  the  estate  real 
[*]    and  personal  of  such  corporation,  and  are  also 

further  invested  with  the  power  and  aulhoritgr 
conferred  by  law  upon  trustees  under  an  assignment 
of  the  estate  of  an  insolvent  debtor  as  they  have  been 
defined  in  chapter  6  of  the  second  part  of  the  Bevised 
Statutes.§    Both  the  order  and  judgment  making  the 

*  Throop^s  edition  of  the  Code,  pp.  087-961.  Appendix  '<  A  **  relates 
to  the  powers  and  duties  and  liabilities  of  trustees  of  insolvent  debt- 
OT8»  and  consists  of  2  B.  8.  pp.  89-^1 ;  Part  2,  ch.  5  tit  1,  art.  8,  as 
amended  by  Laws  1846,  ch.  158,  and  Laws  of  1862,  ch.  878,  also  iof 
Laws  of  1880,  ch.  298,  and  Laws  of  1846,  ch.  158. 

Appendix  *'B*' relates  to  the  duties  and  liabilities  of  receivers  of 
corporations  and  consists  of  2  ^  ^.  p.  464,  Part  2,  ch.  8,  tit.  4,  art.  2, 
1 415,  and  of  2  H.  8.  pp.  468-72,  Part  2,  ch.  8,  tit.  4,  art.  8,  {§  66-Se, 
and  of  Laws  of  1844,  ch.  289;  Laws  of  1845,  ch.  87;  Laws  of  1852, 
cli.  71;  and  Laws  of  1858,  ch.  814. 

t  2  JZ.  i9.  464,  §  42. 

1 2  -R.  A  468,  §  67. 

i2  2L3.Z9,0t$eq. 
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appointment  of  Henry  as  receiver  exceeded  the  bounds 
of  this  authority.  For  beyond  investing  him  with  the 
property,  contracts,  things  in  action,  and  effects  of  the 
corporation,  they  in  terms  invested  him  with  the  stock, 
bonds  and  franchises  of  the  corporation,  for  which 
there  was  no  authority,  either  in  the  original  appoint- 
ment, or  the  continnance  of  the  office  of  the  receiver, 
What  the  creditors  were  entitled  to  through  the  inter- 
vention of  their  receiver  was  the  property,  real  and 
personal^  things  in  action,  contracts  and  effects  of  the 
corporation,  so  far  as  they  were  owned  by  it  at  the 
time  of  his  appointment.  And  this  property  could  not 
legally  include  that  which,  by  the  force  and  effect  of 
the  mortgage,  had  been  charged  as  security  for  the 
bonded  indebtedness  of  the  railroad  company.  To 
that  extent,  as  the  mortgage  itself  has  no  tbeen  assailed^ 
it  was  a  l^;al  and  valid  incumbrance  upon  the  railroad 
company,  and  in  the  action  brought  to  foreclose  it^ 
the  court  was  empowered  to  appoint  a  receiver  to  take 
charge  of  all  the  property,  franchises  and  effects 
included  within  the  terms  of  the  mortgage.  Over  that 
subject  the  creditors  by  means  of  their  suit  had  no 
control.  For  the  title  had,  previous  to  their  judgment, 
been  incumbered  in  favor  of  the  trustees  named  in  the 
mortgage  for  the  benefit  of  the  bonded  creditors  of  the 
company.  For  this  reason,  also,  the  order  and  judg' 
ment  directing  the  appointment  of  Henry  as  receiver 
and  his  continuance  in  the  office,  required  to  be  cor- 
rected and  so  limited  in  any  event  as  to  restrict  his 
receivership  to  the  property,  contracts  and  effects  of 
the  company  not  included  in  nor  incumbered  by  the 
mortgage.  And  as  that  will  secure  the  complete  pro- 
tection of  the  receiver  appointed  in  the  foreclosure 
action,  it  is  probably  as  far  as  the  court  in  these  pro- 
ceedings can  be  required  to  go  in  correcting  the  order 
and  judgment  in  the  creditors'  suit.  To  that  extent 
certainly  the  receiver  under  the  mortgage  is  entitled 
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to  be  relieved  for  the  purpose  of  rendering  his  f auc- 
tions and  ofiice  as  efficient  as  they  are  required  to  be  to 
carry  into  effect  the  security  of  the  mortgage.  Beyond 
that  this  receiver  has  no  interest  in  resisting  the  pro- 
ceedings prosecuted  by  the  judgment  creditors. 

It  has  been  suggested  that  as  no  notice  was  given 
to  the  attorney-general  of  the  application  to/  the 
["]  appointment  of  a  receiver  in  the  foreclosure  suit, 
that  the  order  for  his  appointment  was  inoperative 
under  §  8,  chapter  378  of  the  Laws  of  1883.  But  that 
result  does  not  follow  from  the  omission  to  serve  the 
motion  papers  for  his  appointment  upon  the  attorney- 
general,  for  he  was  not  appointed  a  receiver  in  an 
action  or  proceeding  for  the  dissolution  of  the  corpora- 
tion or  the  distribution  of  its  assets ;  and  they  are  the 
only  actions  or  proceedings  in  which  the  motion  papers 
are  required  to  be  served  upon  the  attorney- general. 
The  authority  to  make  his  appointment  as  receiver*  is 
derived  from  the  mortgage,  and  its  object  was  to 
secure  to  the  bonded  creditors  the  benefit  and  effect  of 
the  mortgage  security.  With  such  a  receivership  these 
provisions  of  this  part  of  the  statute  seem  to  have 
nothing  to  do. 

The  orders  from  which  the  appeals  have  been  taken 
denying  the  motion  made  by  the  receiver  appointed 
under  the  mortgage  should  be  reversed,  with  the  usual 
costs  and  disbursements,  and  the  order  and  judgment 
appointing  Henry  as  receiver  should  both  be  corrected 
by  striking  out  from  the  order  the  words  "its  stocks, 
bonds  and  franchises,"  and  by  striking  out  the  same 
words  from  the  judgment  entered  in  the  creditors' 
action ;  and  the  appointment  of  Henry  should  also  be 
restricted  to  such  property  of  the  corporation  as  has 
not  been  incumbered  by  the  mortgage,  or  to  the  prop- 
erty and  effects  of  the  corporation  subject  to  the  mort- 
gage, and  the  rights  of  the  appellant  in  them  under 
his  appointment,  for  that  is  the  utmost  extent  to  which 
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the  creditors  are  entitled  to  the  proceeds  of  the  cor- 
porate property. 

.  The  creditors  under  the  mortgage  have  the  par- 
amount right  of  payment  so  far  as  it  extends,  and  the 
creditors  under  the  judgment  are  necessarily  therefor 
restricted  to  whatever  surplus  of  proceeds  there  may 
be  afterwards  remaining  put  of  the  mortgage  and  to 
the  property  of  the  corporation  not  encumbered  by  the 
mortgage. 

The  appellant  should  be  allowed  the  usual  costs  of 
the  motion,  but  no  order  should  be  made  in  any  form 
sanctioning  or  approving  the  residue  of  such  order  and 
judgment. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


POLLEY,    Respondent,   v.  WILKISSON   and 
Another,  Appellants. 

City   Court   of  Brooklyn,  General  Term,  Jan- 
uary, 1884. 

§§  484,  982,  983. 

Ckmiplaint, — Action  for  trover  and  /or  trespass  upon  real  property  are 

not  local, — Suck  actions,  if  arising  out  of  the  same  transaction  may 

be  united  in  same  complaint. — Causes  of  action  belonging  to 

different  siUfditisions  of  section  484  of  ike  Code  of  Oif>il 

Procedure  may  be  united  in  same  complaint  \f  they  arise 

out  of  the  same  transaction. 

A  cause  of  action  for  trespass  upon  land  may  be  united  irith  a  cause 
of  action  for  conversion  of  personal  property  where  they  both  arise 
out  of  the  same  transaction.  [>] 

Where  a  complaint  alleged  that  the  plaintiff  was  the  tenant  of  and  in 
possession  of  certain  premises  and  that  the  defendant  entered  there- 
upon, during  plaintifTs  absence  therefrom,  and  broke  down  the 
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walls  and  partitions,  and  afterwards  carried  away  his  fixtures  goods, 
and  chattels  and  converted  them  to  his  own  use  and  held  possession  of 
the  said  premises  and  refused  to  allow  plaintiff  to  enter  thereon : — 
Mdd  that  the  complaint  did  not  improperly  unite  two  causes  of 
actions;  [^]  that  although  stated  in  separate  paragraphs  but  one 
continuous  transaction  was  set  out.[*/] 

The  term  transaction  as  used  io  subdivision  9  of  section  484  of  the 

Code  of  Civil  Procedure  does  not  mean  a  single  one  of  a  series  of 

^connected  acts  but  Is  broad  enough  to  embrace. more  than  one  cante 

of  action  and  causes  of  action  belonging  to  different  subdivisions 

of  that  section.  [*]  , 

Causes  of  action  belonging  to  different  subdivisions  of  section  434  of 
the  Code  may  be  united  in  the  same^  complaint  if  they  arise  out  of 
the  same  transaction.  [  *,  *] 

Actions  for  trespass  upon  real  estate  and  for  trover  are  not  local.  [*J 

(Decided  April  8,  'l884.) 

Appeal  from  interlocutory  jadgment  overraling 
demnrrer. 

The  complaint  herein,  omitting  the  formal  parts 
and  the  allegation  of  damage,  is  as  follows : 

''II.  That  the  defendants  are  copartners  in  busi- 
ness in  Merchants'  Row,  in  West  Washington  Market, 
in  the  city  of  New  York. 

"in.  That  from  about  the  20th  day  of  November, 
1882,  until  the  16th  day  of  April,  1883,  as  hereinafter 
mentioned,  this  plaintiff  was  the  tenant  of  and  in  the  law- 
ful, and  actual  possession  and  occupation  of  the  stands 
and  places  of  business,  known  as  numbers  39  and  41 
Merchants'  Row,  in  West  Washington  Market  afore- 
said. 

''IV.  That  on  said  16tb  day  of  April,  1883, 
while  this  plaintiff  was  absent  from  said  premises,  and 
without  the  knowledge,  or  consent  of  this  plaintiff, 
said  defendants,  and  their  servants  and  agents,  acting 
under  their  direction  and  authority,  and  particularly 
the  defendant  Charles  K.  Wilkisson,  wrongfully 
entered  into  and  upon  said  premises,  broke  down  the 
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walls  and  partitions  thereof,  tore  down,  mutilated  and 
destroyed  this  plaintiff's  signs  and  fixtures  therein  and 
thereon,  and  forced  an  entrance  into  and  upon  said 
premises,  and  thereafter  closed  and  locked  said  stands 
and  places  of  business,  and  denied  and  refused  access 
thereto,  to  said  plaintiff,  and  hindered,  debarred  and 
prevented  him  from  entering  therein  and  thereon  and 
from  any  benefit,  use,  and  enjoyment  thereof. 

*' V.  That  at  the  same  time,  to  wit,  the  said  16th 
day  of  April,  1883,  said  defendants  and  their  servants 
and  agents,  acting  under  their  direction  and  authority, 
and  particularly  the  defendant  Charles  K.  Wilkisson, 
wrongfully  took,  detained  and  carried  away  from  this 
plaintiff  goods,  wares,  merchandise,  furniture,  fix- 
tures, books  and  papers  then  in  and  upon  said  stands 
and  places  of  business,  of  all  of  which  this  plaintiff 
was  the  owner,  and  they  refused  to  deliver  them  to 
this  plaintiff,  although  he  demanded  that  the  same  be 
returned  to  him,  and  said  defendants  converted  the 
same  to  their  own  use. 

*'  VI.  That  in  consequence  of  said  wrongful  entry,  up- 
on said  stands  and  premises,  and  of  said  wrongful  tak- 
ing of  said  goods  and  property  of  this  plaintiff  before 
mentioned  and  of  the  inability  of  plaintiff  to  occupy 
and  recover  possession  of  said  stands  and  premises,  by 
reason  of  the  acts  aforesaid,  this  plaintiff's  business 
was  destroyed  and  broken  up,  he  was  deprived  of  his 
means  of  livelihood,  he  was  prevented  from  receiving 
or  delivering  goods  to  his  customers  or  of  making  pur- 
chases and  sales  of  merchandise  and  carrying  on  his 
business  from  which  he  could  have  otherwise  derived 
great  profits." 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  appeared  ''  on  the  face  of  the  complaint 
that  two  several  causes  of  action  have  been  improperly 
united,  one  being  for  injuries  to  real  property  set  out 
in  the  3d  and  4th  paragraphs  of  the  complaint,  and 
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another  being  for  injuries  to  personal  property  set  out 
in  the  6tfa  paragraph  thereof." 

The  demurrer  iras  overruled,  at  special  term,  on 
the  ground  that  the  interest  of  the  plaintiff  in  the 
stall  in  Washington  Market  was  of  a  personal  charac- 
ter and  his  property  therein  personal,  and  therefore 
that  the  complaint  charged  injury  to  personal  property 
only. 

Ulchard  H.  Huntley  {Huntley  <&  Bower^  attor- 
neys), for  appellant. 

Though  the  two  causes  of  action  were  not  separated 
in  the  complaint,  yet  that  renders  them  no  less  two 
causes  of  action  improperly  united.  Wiles  v.  Suydam, 
64  N.  Y.  173 ;  Goldberg  v.  Utley,  60  Id.  427;  Harris 
t.  Eldridge,  6  Abh.  N.  CI  278.    .    •    . 

^'The  first  clause  of  subdivision  9,  of  section  484, 
as  to  ^claims  arising  out  of  the  same  transaction,'  is 
qualified  by  the  second :  '  and  not  included  within  one 
of  the  foregoing  subdivisions.'  And  though  an  action 
for  a  penalty  and  one  for  a  personal  injury  should 
arise  out  of  the  same  transaction,  yet  they  cannot  be 
joined,  for  a  ^personal  injury'  is  included  within  the 
second  sub-division  of  said  section."  Sullivan  v. 
N.  Y.,  N.  H.  &  H.  R.  R,  Co.,  1  N.  7.  Civ.  Pro.  285 ; 
Oould^s  Annu4il  Digest^  1881,  p.  68,  §  17. 

Theo.  JV.  Melvin  ( W.  8.  Mles^  attorney),  for  res- 
pondent. 

Although  it  be  held  that  the  injury  charged  in  the 
14th  paragraph  of  the  complaint  is  an  injury  to  real 
estate,  yet  the  complaint  is  good.  The  cause  or  causes 
of  action  alleged  in  the  complaint  arose  out  of  the  one 
transaction  and  single  act  charged,  to  wit,  the  forcible 
entry  ...  as  such  one  continuous  transaction  and 
single  act  they  are  properly  pleaded  together.  Code  of 
Civ.  Pro.  §484,  subd.  9    .     .     .  Before  the  Code  and 
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TiDder  tbe  common  law  a  bill  containing  these  two 
counts  was  good  ...  1  Chitty*s  Pleadings^  200. 
.  .  '  .  The  rale  was  the  same  in  equity.  If  the 
general  objects  of  the  suit  will  be  promoted  by  their 
being  joined  and  they  proceed  oat  of  a  single  act  the 
complaint  will  be  sustained.  Story's  Eq.  PI.  §§  630-638. 
;  .  *  Since  the  Code,  adjudications  upon  this  ques- 
tion have  followed  each  other  in  harmonious  declara- 
tion thataqount^z^ar^  clausum  fregitj  and  a  count  de 
bonis  asportatis  may  be  properly  joined  in  one  com- 
plaint where  they  arise  out  of  the  same  transaction  .  .  . 
Citing  to  show  that  several  causes  of  action  of  a  differ- 
ent nature  may  be  united  in  one  pleading,  if  they  arose 
out  of  the  same  transaction :  Howe  v.  Peckham,  10 
.  Barb.  669 ;  Badger  v.  Benedict,  1  HiU.  414 ;  Adams  v. 
Bissell,  28  Barb.  382  ;  Colton  v.  Jones,  7  Bobt.  164 ; 
Bebinger  o.  Sweet,  1  Abb.  N.  C.  264 ;  Exner  v.  Exner, 
2  Id.  108 ;  Price  v.  Brown,  10  Id.  71 ;  Robinson  x. 
Flint,  10  How.  Pr.  240. 

Reynolds,  J.— Conceding  that  the  4th  paragraph 
of  the  complaint  sets  out  a  cause  of  action  for  trespass 
upon  land,  and  the  6th  paragraph  a  cause  of  action 
for  conversion  of  personal  property,  I  think  the  two 
may  bo  united  under  subd.  9  of  section  484  of  the 

present  Code,  on  the  ground  that  they  both  arise 
["]    out  of   the  same  transaction.     Taking  the  two 

paragraphs  together,  they  set  out  in  substance, 
that  defendants  violently  entered  upon  the  premises 
lawfuHy  occupied  by  plaintiff,  locked  him  out,  and 
deprived  him  of  possession,  and  that  in  so  doing  they 
broke  down  walls  and  partitions,  destroyed  his  signs 
and  fixtures  in  and  upon  the  premises,  and  at  the 
same  time  took  and  carried  away  the  fixtures  and 

other  personal  property  of  plaintiff  and  converted 
["J    the  same  to  their  own  use.     All  this,  though 

stated  in  separate  paragraphs,  was  one  continuous 
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transaction.  A  fair  interpretation  of  that  term,  09 
used  in  the  Code,  does  not  confine  it  to  a  single  one  of 
series  of  connected  acts  transpiring  at  the  same 
[•]  time,  if  so,  each  blow  struck,  each  wall  or  partiti- 
tion  broken  down,  each  article  carried  away, 
would  be  a  transaction  by  itself.  It  means  something 
broad  enough  to  embrace  more  than  one  cause  of  ac- 
tion, broad  enough  even  to  embrace  causes  of  action 
belonging  to  different  subdivisions  of  the  section,  for 
the  only  construction  I  can  put  upon  this  9th  sub- 
division which  seems  to  me  at  all  sensible,  is  that 
claims  or  causes  of  action  which  are  not  all  included 
in  any  one  of  the  foregoing  subdivisions,  that  is, 
which  belong  to  different  ones,  may  notwithstanding 
be  united,  provided  they  arise  out  of  the  same  trans- 
action or  transactions  connected  with  the  same  sub- 
ject of  action.  The  words  '*  not  included  within  one 
of  the  foreg(Hng  subdivisions  of  this  section,"  mean 
not  included  within  one  only,  but  belonging  to  more 
than  one  Claim  belonging  to  one  only,  are  already  pro- 
vided for ;  those  belonging  to  more  than  one  but  aris- 
ing out  of  the  same  transaction,  &c.,  are  provided  for 
by  sub.  9.  The  words  ^transaction"  used  in  such  a 
connection  as  well  as  in  common  parlance  is  compre- 
hensive enough  to  include  th^  breaking  into  a 
[']  market  stand,  tearing  down  partition,  fixtures,  &c., 
locking  it  up  and  carrying  away  the  goods  and 
fixtures ;  when  done  at  the  same  time,  these  acts  are  all 
parts  of  the  same  transaction. 

Counsel  for  appellant  seems  to  suppose,  however, 
that  the  concluding  part  of  the  section  requires  that 
causes  of  action,  to  be  united,  must  in  all  cases  belong 
to  one,  and  one  only  of  the  first  eight  subdivisions.  The 
language  is  that  '^  it  must  appear  upon  the  face  of  the 
complaint  that  all  the  causes  of  action  so  united,  belong 
to  one  of  the  foregoing  subdivisions  of  this  section," 
&c.    The  trouble  with  this  is  that  subd.  9  is  one  of  the 
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^^ foregoing  subdivisions"  as  well  as  the  eight  others, 
and  to  give  effect  to  the  whole,  it  is  necessary  to  hold 
that  any  and  all  causes  of  action  ^'arising  out  qf  the 
same  transaction^^  KSQ  a  class  by  themselves,  which 
may  be  united,  provided  they  meet  the  other  conditions 
contained  in  the  closing  paragraph  of  the  section.  It 
is  said,  however,  that  these  two  causes  of  action  require 
different  places  of  trial.    Not  at  all— neither  of  them 

are  local,  sections  982  to  984  of  the  Code  regulate 
(7]    this  subject  and  neither  trover  or  trespass  upon 

real  estate  is  included  under  either  of  these  sections. 
The  interlocutory  judgment  should  be  affirmed  with- 
out costs,  with  leave  to  defendant  to  answer  upon  the 
terms  given  in  the  special  term  order. 

No  costs  of  this  appeal,  as  the  question  seems  to  be 
npvel. 

Clemient,  J.,  concurred. 


LEWIS,  Besponbent,  v.  HOFFMAN,  Appellant. 

Allegany  County  Coubt,  November,  1888. 

§§  2250,  2260,  3046,  3047,  3049. 

Apjpeti,— Cannot  }>$  icLhenfrcm  order  in  tummary  proceedings  until  it  ii 

made  and  entered  in  thejustieeU  docket, — Coste  granted  in 

muethepaid  to  perfect  appeoL 

Where  in  soiiiQiary  proceedings  to  recover  the  possession  of  real  prop- 
erty, in  case  of  forcible  entry  and  detainer,  a  verdict  -was  rendered 
in  favor  of  the  petitioner  and  the  jastice  allowed  him  $5.60,  his 
^disbursements  and  |45  costs,  aggregating  $50.60,  and  the  defen- 
dant thereafter,  but  before  a  final  order  had  been  made  or  entered, 
served  notice  of  appeal  on  the  justice  and  petitioner,  and  paid'  the 
justice  $7,60:— .fi^  that  the  appeal  was  prematurely  taken  ;[*]  that 
the  appeal  must  be  taken  within  twenty  days  after  the  final  order 
was  entered  in  the  justice's  docket,  and  could  not  be  taken  until  it 
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was  so  entered ;[',  *]  that  the  court  had  no  power  to  care  the  error 

and  the  appeal  must  be  dismissed.  [^^  ^]    Also  Mdd^  that  the  justice 

had  power  to  award  the  f45  costs,  in  addition  to  disbursements,  [S  *J 

,    and  as  there  had  been  three  jury  trials  this  was  not  an  ezcessive 

•    award  ;[^]  that  said  costs  and  $2  for  the  return  (amounting  in  aU  to 

I    $52.00}  should  ha^e  been  paid  the  justice  to  perfect  the  appeal,  [*,  *] 

and  that  the  payment  of  such  costs  was  jurisdictional  and  not  a 

mere  irregularity.  [*] 

ilkdded  Nwember  17,  1883.) 

Motion  to  dismiss  api)eal  from  final  order  in  sum- 
mary proceedings  to  recover  real  property. 

The  opinion  states  the  facts. 

EUiot  &  Harding^  for  the  motion. 

Wm.  H.  ScUty  opposed. 

FabJnum,  J.— This  is  a  motion  made  by  the  respon- 
dent to  dismiss  the  appeal  in  this  proceeding. 

Proceedings  were  brought  by  the  respondent  nnder 
title  2  of  chapter  17  of  the  Code  of  Civil  Procedure, 
the  petition  alleging  a  forcible  entry  and  detainer  by 
the  defendant. 

A  jury  trial  was  had  and  a  verdict  rendered  that : 
the  petitioner  was  entitled  to  recover  the  possession  of  j 
the  premises  described  in  the  petition.    Upon  the  rendi- ' 
tion  of  the  verdict  the  justice  before  whom  the  trial  was 
had  made  a  final  order  awarding  to  the  petitioner  the 
delivery  of  the  possession  of  the  property  described  in 
the  petition,  his  actual  disbursements  in  the  special 
proceeding  amounting  to  $5.60  and  $46,  in  addition  to 
such  disbursements,  making,  in  all  $60:60  costs. 

After  the  jury  had  rendered  its  verdict  and  before 
the  final  order  was  made  or  entered  in  the  justices 
docket  the  defendant  served  the  notice  of  appeal  upon 
the  justice  and  the  petitioner  and  paid  the  justice  $7. 60. 
,      The  respondent  moves  to  dismiss  the  appeal  upon 
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twogronnds:  Ist,  that  there  was  no  final  order  or  judg- 
ment at  the  time  the  appeal  was  taken,  and  2ndy  that 
to  perfect  the  appeal  it  was  incumbent  upon  the  defen- 
dant to  imy  to  the  justice  the  sum  of  $52. 60  at  the  time 
he  served  the  notice  upon  him. 

Section  2260  of  the  Code  of  Civil  Procedure  provides 
that  an  appeal  may  by  taken  from  a  final  order  in  sum- 
mary proceedings  in  the  same  manner,  as  where  an 
appeal  is  taken  from  a  judgment  rendered  in  the  court 
of  which  the  judge  or  justice  is  the  presiding  officer, 
and  with  like  effect. 

Section  2250  permits  the  justice  incases  of  alleged 
forcible  entry  or  detainer  to  award  to  the  suc- 
[']  cessf ul  party  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  in  addition  to  disbursements. 

By  §  3047  the  party  appealing  must  at  the  time  he 
serves  the  notice  of  appeal  upon  the  justice  pay 
n  him  the  costs  of  the  action  included  in  the  judg- 
ment and  the  sum  of  two  dollars,  as  the  fee  of  the 
justice  for  making  the  return. 

Section  3046  provides  that  the  appeal  must  be  taken 
within  twenty  days  after  the  entry  of  the  judgment  in 
the  justice's  docket. 

In  summary  proceedings  there  is  no  judgment  in 
name,  but  in  its  stead  we  have  a  final  order,  and 
n  for  the  purpose  of  an  appeal  the  final  order  must 
be  treated  as  a  judgment. 

The  section  of  the  Code  cited  (3046)  provides  for  an 
appeal  only  after  the  entry  of  the  judgment  in  the 
justice's  docket.  Section  3140  requires  the  justice  to 
keep  a  docket-book  in  which  he  must  enter  the  judg- 
ment or  final  order ;  and  the  time  of  entering  it. 

In  this  case  it  clearly  appears  that  the  appeal  was 
taken  before  the  final  order  was  made.  In  courts  of 
record  an  appeal  cannot  be  taken  from  an  order  made 
by  a  judge  out  of  court  until  it  is  properly  entered. 
Code,  section  1304,  and  sections  1347  and  1351,  seem  to 
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contemplate  that  orders  made  upon  notice  shall  be  en- 
tered before  the  appeal  is  taken  therefrom.  See  also  4 
WaWs  Prac.  331. 

No  good  reason  occurs  for  permitting  an  appeal 
from  a  final  order  of  a  justice  of  the  peace  before  the 
order  is  in  fact  made,  and  it  seems  to  me  that  sec- 
[*]  tion  3046  of  the  Code  of  Civil  Procedure  fully 
covers  this  case,  and  that*  this  appeal  was  prema- 
turely brought. 

The  defendant  is  also  in  error  in  failing  to  pay  the 
costs  of  the  action  (special  proceeding)  at  the  time  he 
.served  his  notice  of  appeal  upon  the  justice. 

Under  section  2260  of  the  Code  of  Civil  Procedure, 
the  justice  had  the  power,  in  bis  discretion,  to 
[•]  award  the  fixed  sum  of  $45  in  addition  to  the  peti- 
tioner' s  actual  disbursements  of  $5.60,  and  we  think 
this  Was  not  an  excessive  award,  for  in  this  proceeding 
there  had  been  three  jury  trials.  There  could  be  only 
one  judgment  (final  order)  for  costs,  and  in  this  case 
that  was  $50.64. 

The  Code  imperatively  requires  the  appellant  to  pay 
to  the  justice  at  ihe  time  he  served  the  notice  of  appeal 
upon  him  the  costs  of  the  action  (special  proceeding) 
included  in  the  judgment  (final  order).  It  does  not 
provide  for  paying  the  disbursements  of  the  success- 
ful party,  but  the  costs  ;  the  costs  are  the  whole  sum 
allowed  to  the  successful  party  including  the  disburse- 
ments and  the  "extra  allowed." 

At  times  it  may  be  severe  upon  a  defeated  party  in 
this  class  of  cases  to  be  compelled  to  pay  a  large 
amount  of  costs  in  order  to  appeal,  but  these  consid- 
erations must  be  addressed  to  the  legislature,  and  can- 
not influence  the  action  of  the  court.  The  legislature 
has  seen  fit  to  exact  the  payment  of  costs  in  all  cases 
of  appeal  from  justice's  court,  audit  is  the  dutyT)f 
the  courts  to  follow  such  direction  until  the  law  shall 
be  changed  by  statute. 
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By  the  failure  of  the  defendant  to  pay  the  costs 
of  the  special  proceeding  he  never  perfected  his  appeal ; 
the  payment  of  the  costs  is  jurisdictional  and  not 
n    an  irregularity.    Southard  v.  Philips,  7  Sun^  18 ; 
Thomas  t?.  Thomas,  18  Id.  4S1. 
Even  if  that  were  not  so,  the  appeal  would  have  to 
be  dismissed  upon  the  ground  that  there  was  no 
[*]    final  judgment  or  order  to  appeal  from  at  the  time 
the  appeal  was  taken. 
It  was  urged  by  the  defendant's  counsel  upon  the 
argument  of  this  motion  that  the  notice  of  appeal 
might  be  amended  if  it  was  thought  the  appeal  had 
been  permaturely  brought.* 

The  court  has  no  power  to  grant  the  appellant  any 

relief  that  would  avail  him.    Ijavalle  v.  Skelly,  90 

n    N.  r.  546 ;  Piper  v.  Van  Buren,  27  ButIj  384  and 

Ostrander  v.  People,  29  Id.  513  (519),  are  concla^^ 

sive  upon  this  question: 

The  motion  to  dismiss  the  appeal  must  be  granted 
with  $10  costs. 

*  See  flection  8049  of  the  Code  of  Civil  Procedure,  which  provides 
that  '^  where  the  appellant  uiuonably  and  in  good  faith,  serves  the 
notice  of  appeal  upon  either  the  justice  or  the  respondent,  but  omits, 
through  mistake,  inadvertence  or  excusable  neglect  to  serve  it  upon 
the  other,  or  to  do  any  other  act  necessary  to  perfect  the  oppeal,  the 
appellate  court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its  dis- 
cretion, permit  the  omission  to  be  supplied  or  an  amendmeat  to  be- 
made  upon  such  terms  as  justice  requires." 

Vol.  v.— 10 
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COSTER   V.   THE   GREENPOINT   FERRY   COM- 
PANY. 

City  Court  of  Brooklyij,  Special  Term,  April, 

1884. 

§06. 

AUamey'i  lienf<^  eoiU,--Notiee  of,  mi  Mce$9ary  toprateet  it  ogainH  a 
iMment  betwem  th0  parUe^—Modc  of  fr\forcmff. 

Notice  of  an  attorney's  lien  for  bis  compensation  under  section  66  of 
the  Code  of  Cirii  Procedure,  need  not  be  given  to  protect  the  lie^ 
against  a  settlement  by  the  parties.  [»]  The  defendant  who  chooses 
to  settle  with  the  plaintiff  without  notice  to  the  attorney  does  so  at 
his  own  risk;  the  law  having  given  him  sufficient  notice  to  pot  him 
on  his  guard.  ['] 

Where  the  parties  to  an  action  settled  it  in  disregard  of  any  right 
the  plaintiffs  attorney  might  have,  and  he,  before  notice  of  such 
settlement,  entered  judgment  in  default  of  an  answer, — Efld,  on  a 
motion  to  open  the  default,  that  the  proceedings  of  the  attorney 
were  regular,  though  if  he  had  known  of  the  settlement  the  better 

I  practice  would  have  been  to  have  applied  to  the  court  for  leave  to 
proceed  in  such  manner  as  it  might  direct  for  the  enforcement  of 
the  lien  ;[>]  that  the  judgment  should  stand  to  be  thereafter  used  in 
such  way  as  may  be  permitted  on  the  application  of  the  attorney  ;['J 
that  if  he  should  neglect  to  apply  the  defendant  might  probably 
seek  relief  in  some  appropriate  form,  [']  and  that  execution  must  be 
stayed  until  the  further  order  of  the  court.  ['] 

In  such  a  case,  one  mode  of  determining  the  amount  and  validity  of 
the  attorney's  lien  would  be  to  order  a  reference  to  take  proof  and 
report  on  the  subject,  giving  the  defendant  an  opportunity  to  be 
heard  with  such  testimony  as  it  might  be  able  to  submit.  [^] 

{Decided  April  6,  1884.) 

Motion  by  defendant  to  open  a  judgment  taken 
against  him  on  his  failure  to  answer. 

This  action  was  brought  to  recover  $2,000  damages 
for  personal  injuries  received  by  the  plaintiff  through 
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the  alleged  negligence  of  defendant's  servants.  The 
action  was  settled  by  the  parties  withont  the  know- 
ledge of  the  plaintiff's  attorneys,  who  thereafter,  hxA 
before  they  had  notice  of  such  settlement,  entered 
judgment  against  the  defendant  The  defendant  \ 
thereupon  made  this  motion,  and  the  phuntifTs  attor- 
neys opposed  it  claiming  that  they  had  a  lien  thereon 
for  their  costs  and  compensation. 


William  B.  Hwrd^  Jr.  {Wetmare  4k  Jenner,  attor- 
nejrs),  for  the  motion. 

A  default  will  be  opened  as  a  matter  of  course, 
where  there  fs  an  affidavit  of  merits,  on  payment  ck 
costs.  Davenport  v.  Ferris,  6  Johns.  181 ;  Tallmadge 
9.  Stockholm,  14  Id.. 342;  Van  Home  9.  Montgomery, 
6  jBow.  Pt.  288  ;  Quinn  n.  Case,  2  WIL^  467.  Costs  are 
suilcient  penalty  for  neglect  to  plaad.  Tallmadge  *&. 
Stockholm,  14  Johns.  342.  Law  before  amendment  of 
1879:  Party  can  settle  without  regard  to  attorney 
when  his  costs  are  provided  for,  and  no  notice  of  attor^ 
ney's  lien  beyond  that  for  costs  has  been  given  before 
settlement.  Wright  v.  Wright,  70  -flT.  T.  98 ;  Walsh  ^. 
Flatbush,  11  Hun^lQO ;  Ackermant).  Ackerman,14^&5. 
Pr.  236.  Law  after  amendment :  Section  66  of  the 
Code  is  intended  to  protect  attorney  to  the  extent  of 
taxable  costs  and  disbursements.  When  additional 
compensation  is  claimed  notice  is  needful  to  avoid 
settlement.  White  t.  Brady,  4  N.  T.  Laid  But.  39 ; 
Jenkins  v.  Adams,  22  Sun^  600.  Attorney  whose 
client  settles  without  regard  to  his  right  must  still  pro- 
cure consent  of  court  before  he  can  proceed  with  the 
action.  Vide  Dimick  v.  Cooley,  3  N.  T.  Oiv.  Pro.  141 ; 
Ooddard  v.  Trenbath,  24  Eiin^  182  ;  TuUis  t.  Bushnell, 
66  Bow.  Pr.  466. 

Btigene  D.  Hawkins  {HdvMris  <&  Oednepf  attor- 
neys), opposed. 
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Reynolds,  J. — ^The  decisions  seem  to  be  coBfiictiiig 
as  to  whether  notice  of  the  attorney's  lien,  tinder  sec- 
tion 66  of  the  present  Code,  must  be  given  to  protect 
such  lien  against  a  settlement  by  the  parties.    In  view 

of  this,  I  think  it  proper  to  follow  the  decision 
[*]    heretofore  made  at  a  special  term  of  this  court,* 

especially  as  it  seems  to  be  in  accordance  with  the 
language  of  the  Code.  After  providing  that  the  com- 
pensation of  the  attorney  is  to  be  governed  by  agree- 
ment, e:spressed  or  implied,  it  declares  ^^  from  the  com- 
mencement of  the  action  the  attorney  has  a  lien  [of 
course  for  such  compensation]  upon  his  client's  cause 
of  action,  which  cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment.' '  Under 
this  I  think  the  defendant  who  chooses  to  settle  with 

the  plaintiff  without  notice  to  the  attorney,  does 
[•]    so  at  his  own  risk.    It  is  very  easy  for  a  party 

to  protect  himself  by  dealing  with  the  attorney 
and  through  him  with  the  party.  The  law  has  given 
sufficient  notice  to  put  the  party  on  his  guard.  In 
this  case,  the  defendant  settled  with  the  plaintiff, 
without  notice  to  the  attorney  and  in  disregard  of 
any  rights  he  might  have.    That  he  had  some  rights 

the  defendant  was  bound  to  know.  Before  notice 
n    of  the  settlement  the  attorney  had  entered  up  the 

judgment.  He  was  therefore  regular,  though  if 
he  had  been  notified  of  thQ  settlement,  the  better 
practice  seems  to  be  that  he  should  have  applied  to 
the  court  for  leave  to  proceed  in  such  manner  as  it 
might  direct  for  the  enforcement  of  his  lien.  I  think 
now,  the  judgment  should  stand,  to  be  used  hereafter, 
in  such  way  as  may  be  permitted  on  the  application  of 
the  attorney,  or,  if  he  should  neglect  to  apply,  the  de- 
fendant might  probably  seek  relief  in  some  appropri- 
ate form. 

*  See  Lewis  «.  Day,  10  If.  7.  Weekly  Dig.  H. 
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ExeoQJtion  must  be  stayed  until  the  farther  order 
ot  the  coart. 

If  the  plaintiff  should  move  for  leave  to  issue 
p]  execution  for  the  amount  of  his  alleged  lien  one 
mode  of  determiningits  amount  and  validity  would 
be  to  order  a  reference  to  take  proof  and  report  on  the 
subject,  giving  the  defendant  an  opportunity  to  be 
heard,  with  such  testimony  as  it  may  be  able  to  sub- 
mit. This,  however,  is  not  to  be  taken  as  anything 
more  than  a  suggestion  as  to  the  course  which  might 
be  pursued. 

The  motion  to  set  aside  judgment  is  denied^  but 
execution  is  stayed  till  further  order  of  the  court. 

No  costs  of  this  motion  to  either  party. 


NATLOR^  Respondent,  v.  LANE,  Appellant. 

NAYLOR,  Respondent,  v.  LANE,  Impleaded,  etc., 
Appellant. 

N.  T.  SuPEEiOB  CoiTRT,  Genebal  Tebm,  Novembbb, 

1883. 

§66. 

Att&meyU  lien  for  eoits, — Regarded  as  equUxMe  auignment  ^  judgment 

When  TUftiee  of  not  neee$$ary. — When  prevents  eetroff 

of  one  judgment  againet  another. 

The  lien  of  an  attorney  on  a  judgment  recovered  by  him,  for  the 
amount  of  his  costs,  &c.,  is  well  settled,  and  has  been  regarded  aa 
an  equitable  aa&ignment  of  the  judgment  to  him. 

Where  the  attorney  for  the  defendant  in  an  action  recovered  a  judg- 
ment for  costs  therein  and  it  appeared  that  by  agreement  with  his 
client  such  costs  were  to  belong  to  him ;  that  he  had  not  been  paid 
for  his  professional  sierviees  in  said  action  and  believed  that  he 
would  not  be  paid  therefor, — Seldj  that  to  proiect  the  attorney's 
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fien  in  mcb  ctse  it  wm  not  neoeasary  that  notice  of  it  be  aerved  on 
the  plaintiff;  that  a  motion  to  set  off  a^inst  said  jud^^ment  a  judg- 
ment recoTered  by  the  plaintiff  in  said  action  against  said  defen- 
dant, should  be  denied;  that  no  settlement  of  the  litigations 
between  the  parties  themselres,  by  set-off  or  otherwise,  which 
lionld  defeat  the  lien  of  the  attorney,  was  proper. 
(DmtM  F$bruaryi  ^  1881) 

Appeal  by  defendant  from  order  of  the  speoialterm 
granting  motion  to  set-off  judgments. 

The  facts  are  stated  in  the  opinion. 

2>.  A  BiUett^  for  appellant. 

Cited  in  support  of  claim  that  assignment  of  dosts 
to  attorney  pievented  set  off :  Perry  v.  Chester,  68  N, 
T.  260 ;  Pirmenich  v.  Bovee,  1  BuUy  632 ;  Ely  t.  Cook, 
28  iT.  r.365. 

On  motion  a  set  off  will  never  be  granted  when  it 
has  the  effect  to  deprive  the  attorney  of  his  costs. 
Fronty  v.  Swift,  10  Hun,  232;  Martin  v.  Kronse,  17 
Bow.  146 ;  Smith  v.  Lowden,  1  8an^.  686,  2  8an4f. 
638 ;  Hovey  v.  Rubber,  &c.,  14  Mb.  N.  S.  66 ;  Dunkin 
V.  Vandenburgh,  1  Paige,  622.  In  McGregor  v.  Corn- 
stock  (28  N.  T.  237),  the  court  held  that  an  attorney 
who  obtains  a  judgment  has  a  lien  upon  it  for  costs 
If  it  be  solely  for  costs,  the  record  is  notice  to  all  the 
parties  to  the  action  that  the  attorney  recovering  the 
judgment  has  a  lien  upon  it  to  the  amount  of  the 
recovery,  and  payment  of  the  judgment  to  the  party 
in  whose  name  it  was  recovered  by  his  adversary  is  in 
his  own  wrong,  and  is  equivalent  to  paying  to  the 
assignor  a  debt,  which  has  been  assigned  after  notice  of 
the  assignment  (Rooney  v.  Second  Ave.  B.  B.  Co.,18iir. 
T.  360 ;  Marshall  9.  Meech,  61  Id.  140).  The  attorney 
is  regarded  by  virtue  of  his  position  as  the  equitable 
assignee  of  the  judgment  Booney  v.  Second  Ave.  B. 
B.  Co.,  18  N.  T.  860 ;  Marshall  t^.  Meech,  61  Id.  140. 
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Charles  E.  OroweU^  for  respondent. 

The  lien  of  an  attorney  for  his  services  has  in  this 
state  always  been  regarded  as  subject  to  the  equitable 
right  of  set-off  between  the  parties.  Sanders  v.  Gillett, 
8  Dalj/^  183.  The  insolvency  of  one  of  the  jmrties  is  a 
sufficient  ground,  even  if  the  case  is  within  the  statute 
of  set-off.  Davidson  v.  Alford,  80  If.  T.  660 ;  Smith  v. 
Pelton,  43  Id.  419.     .     . 

It  does  not  appear  that  the  party  defendant,  prior 
to  verdict,  assigned  his  claim  which  might  accrue  for 
costs  to  his  attorney,  therefore  the  set-off  is  proper. 
Gamer  v.  Gladwin,  12  IT.  Y.  Weekly  Dlgestj  10,  and 
cases  cited.    .    . 

When  the  holder  of  a  judgment  has  a  right  to  set 
it  off  against  another  judgment  against  him,  an  assign- 
ment of  the  latter  judgment  does  not  divest  that  right. 
The  assignee  of  the  latter  judgment  is  deemed  to  take 
it  subject  to  all  equities.  Chamberlain  v.  Day,  3  Cow. 
353 ;  Otica  Ins.  Co.  v.  Power,  3  Paige,  865.  An  attor- 
ney trusts  to  the  responsibility  of  his  client,  and  his 
lien  is  subordinate  to  the  equities  existing  between 
the  parties.  Cragin  t).  Travis,  1  How.  Pr.  157 ;  Nixon  v. 
Gregory,  6  Saw.  Pr.  339 ;  Brooks  t).  Hanf ord,  15  Abb. 
Pr.  842.  The  case  of  Jordan  «.  National  Shoe  and 
Leather  Bank  (74  IT.  T.  467),  holds  that  equity  will 
permit  a  debt  not  yet  due,  to  be  set-off,  when  there 
are  circumstances  which  would  render  it  inequitable  to 
deny  the  set-off.  The  claim  to  set  off  one  judgment 
against  another,  is  a  matter  of  equitable  cognizance. 
Stillwell  V.  Carpenter,  3  Abb.  If.  C.  238,  269 ;  Shipman 
V.  Lansing,  25  SutIj  290. 

O'GoBMAN,  J.— This  action  was  tried  and  a  verdict 
rendered  for  the  defendant,  and  judgment  duly 
entered  thereon  for  the  sum  of  $180.63,  the  sum  being 
'  for  costs  and  disbursements,  on  June  19, 1883. 

On  the  same  day  D.  A.  Hulett,  the  attorney  for 


153  CIVIL    PROCEDURE    REPORTS. 

Naylor  tr.  Lane. 

"  '         ■        ^ — ■ 

defendant,  Lane,  served  on  the  attorney  for  plaintiff 
notice  of  entry  of  said  judgment,  together  Trith  a 
notice  of  his  own  lien  on  said  judgment  to  the  full  ex- 
tent thereof  for  his  taxed  costs,  &c. 

On  the  same  day  and  before  entry  of  said  judgment 
in  favor  of  defendant  Lane,  a  judgment  was  entered  iu 
this  court  in  another  action  in  favor  of  the  plaintiff 
herein,  for  $331.66,  against  said  Lane  and  James  A. 
Bill  on  a  joint  and  several  indebtedness  to  said  plaint- 
iff. Nothing  has  been  paid  on  either  of  these  judg- 
ments. 

A  motion  was  made  at  special  term  on  the  part  of 
plaintiff  in  both  actions,  that  the  judgment  obtained 
by  the  said  I^ne  against  said  Naylor,  in  the  first  men- 
tioned action,  should  be  set  off  against  the  judgment 
obtained  by  the  said  Naylor  in  the  action  second  above 
mentioned  by  reducing  the  amount  of  the  said  judg- 
ment against  Lane,  and  that  the  judgment  against 
plaintiff  should  be  cancelled  and  satisfied  of  record. 

In  opposition  to  this  motion,  an  affidavit  of  said 
Hulett,  attorney  of  said  Lane,  was  read,  setting  forth 
that  he  had  been  the  attorney  for  said  Lane  in  said 
action,  in  which  judgment  had  been  recovered  in  favor 
of  said  Lane  and  against  the  plaintiff  Naylor ;  that  he 
had  not  been  paid  for  his  professional  services  in  said 
action  by  said  Lane,  and  believes  that  he  will  not  be 
paid  by  him  ;  that  from  the  time  of  his  employment 
by  said  Lane  there  had  been  an  agreement  with  Lane 
that  all  costs  recovered  in  the  action  should  belong  to 
him  (Hulett)  and  not  to  defendant.  The  learned  judge 
at  special  term  granted  the  said  motion  to  set  off,  and 
the  defendant  Lane  has  appealed. 

It  seems  to  me  that  the  appeal  should  be  sustained. 
The  effect  of  setting  off  one  judgment  against  the  other 
in  this  case  is  that  the  amount  of  the  judgment  in 
favor  of  defendant  Lane  for  costs  has  been  paid  by  the 
plaintiff  to  Lane,  whereas  it  did  not  belong  to  Lane, 
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but  to  his  attorney,  as  taxed  costs  in  the  action,  and 
by  specific  agreement,  with  Lane,  of  which  the  plaint- 
iff had  notice.*  The  lien  of  the  attorney  on  a  judg- 
ment recovered  for  the  amount  of  his  costs,  &c.,  is  well 
settled,  and  has  been  regarded  as  an  equitable  assign- 
ment of  the  judgment  to  him  (Marshall  v.  Meech,  61 
N.  Y.  143 ;  Dimick  v.  Cooley,  3  N.  T.  Civ.  Pro.  146, 
citing  Couglin  v.  N.  Y.  Cent.  R.  R.,  71  If.  T.  443 ; 
Wright  V.  Wright,  70  IT.  T.  96). 

To  protect  the  attorney's  lien  in  the  case  at  bar 
there  was  no  necessity  that  notice  should  have  been 
served  on  the  plaintiff  (Maloughney  v.  Kavanagh,  3^ 
-Z\r.  T.  Civ.  Pro.  225).*  Notice  in  this  case,  however, 
was  given,  and  no  settlement  of  the  litigations  between 
the  parties  themselves  by  set-off  or  otherwise,  which 
defeated  the  lien  of  the  attorney,  was  proper  {In  re 
Bailey,  4  N.  T.  Civ.  Pro.  143): 

Sanders  n.  Gillet  (8  Daly,  184),  Gkimer  7).  Gladwin 
(12  N.  T.  Weekly  Dig.  10),  the  cases  cited  in  the 
argument  below,  seem  to  me  to  differ  in  their  essential 
elements  from  the  case  at  bar,  and  are  not  controlling. 

The  order  appealed  from  should  be  reversed  and 
the  motion  denied,  with  costs.f 

Sedgwick,  Ch.  J.,  concurred,  citing  Perry  v.  Ches- 
ter (53  iT.  r.  240). 

*  See  Coster  «.  Greenpoint  Ferry  Co.,  ante^  p.  188. 

i  The  following  cases  bear  upon  this  question. 
CAHLETON  «.  GOLDMAN. 

N.  Y.  SUPBBIOB  COXJBT,    SPBCIAL  TSBU,   NOVBMBBB,   1883. 

The  costs  of  an  action  belong  not  to  the  party  but  to  his  attorney. 
A  motion  to  set  off  judgment  being  discretionary  it  should  be  denied 

-where  one  of  the  judgments  is  entirely  for  costs. 
{Decided  Nwefmber  12,  1888.) 

Motion  to  open  a  default  taken  on  a  motion  to  set  off  judgments. 
The  facts  appear  from  the  opinion. 
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Daeid  LeoentrUt^  for  the  motion. 

E.  B.  PhUhrook^  opposed. 

Inqiiahau,  J.— I  think  the  motion  to  set  off  the  Judgment  for 
costs  should  be  denied.  The  judgment  is  entirely  for  costs.  The 
costs  belong  to  the  attemey  and  not  to  the  party,  and  as  the  motion 
to  set  off  is  discretionary  the  attorney  should  be  protected  (Perry  e. 
Chester,  53  N.  7.  248;  DaTidson  v.  Alfaro,  16  Hun,  861). 

The  default  taken  by  plaintiff  granting  his  motion  should  be 
opened,  and  the  original  motion  denied.    No  costs  to  either  party. 

LINDEBMAN  e.  FOOTE. 
:  CiTT  OouBT  OT  Kkw  Yorx,  Svbcial  Tbbk,  Decbmbbb,  1888. 
A.  motion  to  set  off  judgments  ^ill  be  denied  where  one  is  for  costs 
only,  and  the  ofbet  would  be  prejudicial  to  the  attorney  entitled 
to  them. 
{Decided  December  23,  1883.) 

Motion  by  plaintiff  to  set  off  judgments. 

F,  A.  Card^  for  the  motion. 
J.  Noble  Bayeif  opposed. 

HcAdah,  J.— While  the  right  to  set  off  one-  judgment  against 
another  has  long  existed,  its  enforcement  by  motion  is  not  allowed 
where  the  judgment  to  be  extinguished  is  for  costs  only,  and  where 
the  offset  would  be  prejudicial  to  the  attorney  equitably  or  legally  en- 
titled to  them.  'See  Perry  v.  Chester,  53  JVl  F.  2i2  ;  Zogbaum  e. 
Parker,  55  ii.  120  ;  McGregory  e.  Comstook,  28  Id.  287  ;  Myers  e. 
Davis,  22  Id.  489,  493;  Mackey  e.  Mackey,  43  Barb,  60  ;  Zogbaum  e. 
Parker,  66  Id.  841;  Ainslie  e.  Boynton,  2  Id.  258  ;  Prouty  v.  Swift, 
10  Eun,  233. 

Motion  to  set  off  judgment  denied. 
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HAYES^  AK  Infant,  by  HATES  his  Gxtakdian  ad 
lUemj  V.  THE  SECOND  AVENUE  RAIL- 
ROAD COMPANY. 

SupRBicE  Court,  New  York  County,  Special  Term, 
March,  1884. 

§§  469,  3268,  et  seq. 

Guardian  ad  litem. —  When  erder  appointing^  not  vacated  en  aeeeunt  of 

peeertf  of. — Motion  that  gtiordian  ad  litem  of  infant  euing  in 

forma  pauperiefUsmcurity  for  eoste  Bheuld  he  denied* 

.  Where  the  petition  on  which  a  guardian  <k2  litem  for  an  infant  was 
appointed  stated  that  the  person  so  appointed  was  "  a  poor  person 
and  wholly  destitute  of  pecuniary  means  except  sufficient  to  provide 
for  the  daily  necessities  of  herself  and  her  son  (the  infant)  constitut- 
ing her  family/* — HMj  that  a  motion  made  by  the  defendant  in  an 
action  brought  by  such  guardian  ad  litem  to  vacate  and  set  aside 
said  order  on  the  ground  that  said  guardian  ad  litem  was  not  a 
competent  and  responsible  person,  should  be  denied. 
Where,  in  such  case,  an  order  was  granted  before  the  commencement 
of  the  action,  on  the  petition  of  the  infant,  permitting  him  to  sue  as 
a  poor  person, — JBUet,  that  a  motion,  made  by  the  defendant,  that 
said  infant's  guardian  ad  litem  be  required  to  file  security  for  costs 
should  be  denied. 

Motion,  in  the  alternative,  that  the  order  appoint- 
ing Margaret  Hayes  gnardian  ad  litem  of  the  plaintiff 
be  vacated  and  set  aside,  or  that  she  be  required  to  give 
security  for  costs. 

On  January  81, 1884,  an  order  was  granted  on  the 
I>etition  of  Margaret  Hayes,  appointing  her  guardian  ad 
litem  of  her  infant  son  Cornelius  Hayes  for  the  pur- 
]>ose  of  bringing  an  action  against  the  Second  Avenue 
BaUroad  Company  to  recover  damages  for  injuries 
alleged  to  have   been  received    by  said   Cornelius 
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Hayes,  through  the  negligence  of  certain  servants  of 
the  said  railroad  company. 

The  said  petition,  after  setting  out  that  said  Cor* 
nelius  Hayes  was  an  infant  aged  eleven  years ;  that  he 
resided  in  the  city  of  New  York;  that  the  petitioner 
was  his  mother ;  that  his  father  was  dead,  and  that  he 
was  abont  to  commence  an  action  for  the  purpose 
above  set  forth,  continued  as  follows  :  ^^  that  her  said 
son  has  no  general  or  testamentary  guardian,  and  that 
your  petitioner  is  a  poor  person  and  wholly  destitute  of 
pecuniary  means  except  sufficient  to  provide  for  the 
said  necessities  of  herself  and  her  said  son  constituting 
her  family." 

On  the  same  day  on  which  the  order  appointing 
such  guardian  dd  litem  was  granted,  an  order  was 
made  and  entered  on  the  x>etition  of  the  plaintiff  per- 
mitting him  to  prosecute  the  action  as  a  poor  person. 
His  petition  set  forth  his  age  and  residence  ;  that  his 
father  was  dead  and  the  particulars  of  the  casualty 
in  which  it  is  alleged  he  was  injured ;  the  nature  of 
his  injuries,  and  "  that  your  petitioner  desires  to  com- 
mence an  action  in  the  court  against  said  company 
upon  the  cause  of  action  above  mentioned :  but  that 
your  petitioner  is  not  worth  one  hundred  dollars, 
or  any  other  sum  besides  the  subject  matter  of  said 
proposed  action,  and  asks  leave  to  prosecute  said  action 
as  a  poor  person." 

Subsequently  this  action  was  commenced,  and  the 
defendant  appeared  and  answered,  its  answer  being 
a  general  denial.  The  complaint  alleged  the  granting 
of  an  order  permitting  the  plaintiff  to  sue  as  a  poor 
person.  Defendant  thereafter  moved  that  the  order 
appointing  ^^  Margaret  Hayes  guardian  ad  litem  of  the 
infant  Cornelius  Hayes  be  vacated  and  set  aside  for 
the  reason  that  the  said  Margart  Hayes,  upon  her 
own  petition  is  shown,  not  to  be  a  competent  and  res- 
ponsible person  as  required  by  the  provisions  of  sec-; 
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tion  469  of  the  Code  of  Civil  Procedure,  or  that  the 
said  Margaret  Hayes,  as  guardian  ad  litem  of  the 
infant  Cornelius  Hayes  pay  into  court  the  sum  of  $250 
to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  the  plaintiff  herein,  or  at  her  election 
file  with  the  clerk  an  undertaking  as  prescribed  in  sec- 
tion 3273  of  the  Code  of  Civil  Procedure  and  serve 
written  notice  thereof  upon  the  defendants,  or  for  such 
other  and  further  relief  as  to  the  court  may  seem 
proper." 

HutcMns  A  Platt^  for  the  motion. 
Hiampson  &  Eschbach^  opposed. 
Lawbence,  J.— Motion  denied. 


LYMAN,  et  al.y  Appellants  v.  BOWE,  Re- 
spondent. 

N.  Y.  Common  Pleas,  Geneeal  Tebm,  Novembeb, 

1883. 

§  1405. 
'Exeeutian. — Interul  of  mortgagor  ofehaUd^  folim  readied  ly  Uty. 

The  interest  of  a  mortgagor  in  possesdon  under  a  chattel  mortgage 
payable  on  demand,  until  such  demand  is  made,  ia  to  be  deemed  an 
interest  for  a  definite  period,  and  therefore  subject  to  levy  under 
execution  against  such  mortgagor. 

(peeided  January  21,  1884.) 

Appeal  from  jadgment  dismissing  complaint  on 
the  ground  that  it  failed  to  state  facts  constituting  a 
cause  of  action,  against  the  sheriff  of  the  city  and 
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county  of  New  York,  for  an  alleged  conversion  of  ceE- 
tain  chattels  upon  which  plaintiff  held  a  chattel  mort- 
gage. The  complaint  alleged  ownership  by  plaintiff 
of  the  chattels  in  question  under  a  mortgage  therein  re- 
ferred to ;  possession  by  the  mortgagors,  that  said 
mortgage  ^^was  long  overdue;  and  the  alleged  con- 
version by  the  sheriff/'  etc.  The  mortgage  showed  that 
the  chattels  were  to  remain  in  the  possession  of  the 
mortgagors  until  default  in  payment  on  demand  there- 
f  or,  of  the  sum  secured,  etc. 

Further  facts  appear  in  the  opinion. 

JE.  D.  McCarthy  {Fdix  T.  Murphy^  attorney),  for 
appellants. 

The  mortgagors'  right  in  the  property  was  a  right 
of  redemption  merely.  It  was  not  the  subject  of  levy 
or  of  sale.  Mattison  v.  Baucus,  1  N.  T.  297 ;  Otis  t). 
Wood,  3  Wend.  600 ;  Marsh  v.  Lawrence,  4  Cow.  4Sn ; 
Farrell  v.  Hildreth,  38  Barh.  178 ;  Howland  v.  Willett, 
3  Sandf.  607. 

A  distinction  has  ialways  been  made  between  the 
case  of  a  mortgagor  in  possession,  who  has  the  right 
to  possession  for  a  definite  period,  and  of  a  mortgagor : 
whose  possession  maybe  at  any  moment  terminated; 
by  the  act  of  the  mortgagee.    In  the  first  case,  the  * 
mortgagor  has  a  leviable  interest,  but  in  the  second 
case  he  has  not. 

In  the  present  case,  as  between  the  mortgagor  and 
the  mortgagee,  a  demand  would  have  been  necessary 
before  the  plaintiffs  could  have  taken  the  property. 
But  as  to  the  defendant,  a  third  person  simply  armed 
with  process  against  the  mortgagors  property,  no  such 
demand  was  necessary.  This  follows  from  the  fact 
that  the  mortgagor  had  no  leviable  interest  in  it 
Close  V.  Brennan,  12  N.  T.  Week.  Dig.  347 ;  Brown  v. 
Cook,  3  E.  D.  Smithy  123. 
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Charles  F.  McLeaUy  for  the  sheriff,  respondeat 

The  compUint;  does  not  set  forth  a  cause  of  action. 
There  is  nothing  to  show  a  demand  of  pajrment  and 
consequent  default.  Nothing  is  alleged  to  orercome 
the  presumption  of  ownership  from  possession  by  the 
judgment  creditor.  The  allegation  that  the  ^^  chattel 
mortgage  was  long  overdue,"  is  a  mere  conclusion. 

An  instrument  for  the  payment  of  money  on  demand 
is  intended  for  a  continuing  security  and  is  not  due 
until  demand.    Merritt  v,  Todd,  23  N.  T.  28. 

To  maintain  title  under  a  chattel  mortgage  as 
against  creditors,  etc.,  either  possession,  or  filing  of 
the  mortgage,  must  be  shown.  Steele  v.  Benham,  84 
N.  T.  634. 

Beach,  J.— The  chattel  mortgages  were  conditioned 
for  the  payment  of  certain  moneys  on  demand.  No 
demand  had  been  made  on  the  mortgagors,  and  the 
respondent  levied  on  the  property,  while  in  their  pos- 
session. The  interest  of  mortgagors  having  a  right  to 
redeem,  and  a  right  to  the  possession  of  the  mort- 
gaged property  for  a  definite  period,  has  been  many 
times  adjudicated  to  be  subject  to  levy  and  sale  on 
execution.  Mattison  v.  Baucus,  1  N.  T.  295  ;  Hall  v. 
Sampson,  19  Bow.  ^r.  481 ;  Parrell  v.  Hildreth,  38 
Barb.  178. 

The  question  presented  by  this  appeal,  is  whether 
or  not  the  admitted  possession  by  the  mortgagor, 
was  for  a  definite,  or  uncertain  and  contingent  time. 
There  is  some  confusion  possible  to  arise  from  the 
cases  of  Farrell  v.  Hildreth,  and  Hall  v.  Sampson, 
{supra).  The  mortgages  in  those  cases,  contained  the 
usual  insecurity  or  danger  clause.  The  learned  justice 
vnriting  the  opinion  in  Parrell  v.  Hildreth,  evidently 
thought  the  clause  rendered  the  interest  of  the  mort- 
gagor uncertain,  and  therefore  not  liable  to  levy  under 
an  execution,  but  the  decision  was  founded  rather 
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upon  the  fact  of  the  sale  having  been  made  after 
demand  by  the  mortgagee  on  the  sheriff^  and  direct 
personal  notice  to  him  of  the  mortgage.  The  case  of 
Hall  t).  Sampson,  gives  decidedly  less  effect  to  the  in- 
security provisions.  l*he  opinions  refers  to  a  then 
recent  decision  by  the  same  court,  the  case  of  Warner 
v«  Miller,  in  these  words,  '^  In  deciding  this  we  nec- 
essarily held,  that  until  the  mortgagee  exercised  the 
power  vested  in  him  under  the  ^^ danger  clause"  in 
the  mortgage,  by  obtaining  or  claiming, the  possession 
for  the  reason  that  he  deemed  himself  insecure,  the 
mortgagor  had  an  interest  in  the  property,  which  was 
the  subject  of  levy  upon  execution.  That  the  right  of 
the  mortgagee  to  the  possession  of  the  property  did 
not  depend  upon  his  mere  pleasure,  but  upon  the  fact 
of  his  deeming  himself  insecure,  which  fact,  could  only 
be  established  by  his  acts." 

The  qirestion  was  directly  adjudicated  in  Hathaway 
V.  Bray  man  (42  If.  JT.  322),  the  court  saying,  "  Under 
the  rule  laid  down  in  Hall  v.  Sampson,  the  rights  of 
the  mortgagor  and  mortgagee  are  the  same  as  they 
would  have  been,  if  the  mortgage  had  contained  the 
express  condition  that  the  mortgagor  was  to  continue 
in  the  possession  until  default  in  payment  or  until 
the  mortgagee  should  deem  himself  unsafe,  and 
should  in  consequence  thereof  take  possession.  And 
under  such  a  mortgage  as  that,  the  rule  clearly  is 
that  prior  to  such  default  or  taking  possession,  the 
mortgagor  has  an  interest  in  the  mortgaged  property 
which  may  be  levied  upon  by  execution  against  him, 
and  will  authorize  the  sheriff  to  take  the  property  into 
his  possession  and  sell  it  without  reference  to  the 
mortgage." 

In  the  case  at  bar,  there  could  be  no  default  with 
consequent  right  of  possession,  until  demand  of  pay- 
ment. This  gives  a  far  more  definite  character  to  the 
mortgagor's  possession,  than  if  held,  with  an  insecurity 
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clause  in  the  mortgage.  It  was  certain,  because  con- 
tinuing until  demanded  for  payment,  and  until  default 
then  made  they  had  no  right  to  take  the  property, 
(Wagner  v.  Jones,  7  DaZy,  376.) 

The  judgment  should  be  affirmed  with  costs  and 
disbursements. 

Van  Brunt,  J.,  concurs. 

Van  Hoesen,  J. — [Concurring.]— There  is  no  doubt 
that  there  are  diciUy  in  Hall  v.  Simpson,  and  Hathaway 
f>.  Braman,  as  well  as  in  several  other  cases  decided  by 
the  court  of  appeals,  that  where  a  chattel  mortgage 
gives  to  the  mortgagor  a  right  of  possession  till  the 
payments  of  the  mortgage  debt  be  demanded,  he  has 
an  interest  in  the  mortgaged  property  that  may  be 
levied  upon  and  sold. 

The  case  of  Livor  v.  Orser  {5  Duery  501),  was  a  case 
in  which  the  mortgagor  to  whom  the  mortgage  gave 
the  right  of  possession  until  the  payment  of  the  debt 
was  demanded,  brought  an  action  against  the  sheriff 
for  levying  upon  the  mortgaged  property,  which  was 
alleged  to  be  exempt  from  execution.  The  court  held 
that  the  i)roperty  was  exempt,  but  that  the  property, 
if  not  exempt,  would  have  been  subject  to  levy  under 
an  execution  against  the  mortgagor,  inasmuch  as  the 
mortgage  gave  the  mortgagor  the  right  of  possession 
until  payment  was  demanded. 

I  do,  not  think  that  these  dicta  should  induce  this 
court  to  overrule  the  decision  which  this  court  made, 
upon  great  deliberation,  in  Brown  v.  Cook  (3  E.  D. 
Smithy  123).  That  decision  is  clearly  to  the  effect  that 
though  the  mortgagor  has  the  right  of  possession  until 
the  mortgagee  demands  payment,  the  interest  of  the 
mortgagor  is  not  subject  to  levy. 

I  concur,  however,  in  the  correctness  of  the  judg- 
ment rendered  at  the  trial  term. 
Vol.  v.— 11 
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In  the  matter  of  MICHAEL    MAUG. 

N.  Y.  Superior  Court,  General   Term,  January, 

1884. 

§469. 
Guardian  ad  lUem—EequiremenU  of. 

When  it  appears  that  the  father  of  an  infant  desirous  of  bringing  an 
action  is  not  of  sufficient  means  to  fulfill  the  requirements  of  Code 
Civ.  Pro.  §  460,  and  general  rule  40,  the  court  will  not  appoint  him 
guardian  ad  litem  of  said  infant,  though  it  appears  that  such  infant 
has  no  other  relative  or  friend  of  greater  means  who  would 
assume  such  position,  and  that  such  decision  may  work  hardship 
to  the  infant. 

{Decided  February  4,  1884.) 

Appeal  from  an  order  of  the  special  term  denying 
application  of  the  petitioner  to  be  appointed  special 
guardian  of  his  daughter,  on  the  ground  that  the  peti- 
tion does  not  show  the  applicant  to  be  a  responsible 
person  within  the  meaning  of  Code  of  Civil  Proce- 
dure, section  469,  and  of  the  49th  general  rule. 

The  opinion  states  the  facts. 

R.  y.  IF.  Du  BoiSy  for  petitioner. 

O'Gorman,  J.— It  is  set  forth  in  the  i)etition  that 
Louisa  Maug,  an  infant,  was  driven  over  by  the  team 
and  wagon,  of  which  the  Schaefer  Brewing  Company 
are  the  owners,  and  severely  injured  thereby  ;  that  the 
petitioner  is  her  father,  and  desires  to  be  appointed 
her  guardian  ad  literriy  to  bring  suit  on  her  behalf 
against  said  company ;  that  he  is  forty-three  years  old, 
has  a  wife  and  five  children  to  support,  and  earns  two. 
dollars  a  day  in  the  employment  of  one  Fischer,  a  mann- 
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factnrer  of  pianos  ;  that  neither  he  nor  his  said  child, 
Louisa,  has  any  relatives  or  friends  of  greater  means 
than  himself,  who  would  assume  the  position  of  guar- 
dian ad  litem. 

The  Code  of  Civil  Procedure,  section  469,  provides 
that,  "before  a  summons  is  issued,  in  the  name  of  an 
infant  plaintiff,  a  competent  and  responsible  person 
must  be  appointed,  to  appear  as  his  guardian  for  the 
purpose  of  the  action,  who  shall  be  responsible  for  the 
costs  thereof."  Rule  49  provides  that  no  person  shall 
be  appointed  a  guardian  ad  litem,  who  is  not  of  suf- 
ficient ability  to  answer  to  the  infant  for  any  damage 
which  may  be  sustained  by  his  negligence  or  miscon- 
duct in  the  defense  or  prosecution  of  the  suit,  and 
such  ability  must  be  shown  by  the  aflBdavit  stating  facts 
in  respect  thereof. 

In  accordance  with  this  rule,  in  McDonald  z>.  Brass, 
&c.  Manufacturing  Co.  (2  Abb.  N.  C.  434),  Judge  Bae- 
NABD  held,  that  the  guardian  ad  litem  should  not  have 
been  appointed,  unless  the  papers  on  which  the  appli- 
cation was  made,  showed  her  pecuniary  responsibility; 
and  stayed  all  proceedings  until  she  had  given  security 
for  costs,  with  sureties.  In  the  face  of  these  provis- 
ions of  law,  and  this  authority,  the  learned  judge  at 
special  term  would  not  have  been  justified  in  relax- 
ing the  strictness  of  the  rule.  It  may  work  a  hardship 
in  this  particular  instance.  But  the  uncertainty  of  the 
law  is  one  of  the  most  dangerous  of  the  defects  which 
can  be  charged  against  it,  and  when  rules  cease  to  be 
binding  they  cease  to  be  rules. 

The  order  appealed  from  must  be  affirmed  without 
costs. 

Sedgwick,  Ch.  J.,  concurs. 
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HOWELL,  Respondent,  v.  MILLER,  as  Guardian, 
ETC.,  Appellant. 

N.  Y.  Common  Pleas,  General  Term,  November, 

1883. 

§§  623,  3253. 

Sxtra  aUawance^Not  bar  to  reeocery  of  damagmfrom  injunelion. 

The  granling  of  an  extra  allowance  is  no  bar  ta  the  recovery  of  dam* 
ages  upon  an  injunction  undertaking,  on  a  vacatur  of  the  injunction. 

Where  an  extra  allowance  was  awarded  to  defendant  upon  the  dis- 
continuance of  the  action  by  plain tifit,  and  defendant  was  thereafter 
awarded  the  damages  sustained  by  him  from  the  obtaining  of  an 
injunction  by  plaintiff,  consisting  of  the  fees  of  the  defendant's 
attorney,  etc.,  for  seryices  in  removing  said  injunction;  and  upon 
the  coming  in  of  the  referee's  report,  the  court  adjudged  that  what 
was  given  as  an  allowance  should  be  applied  to  the  payment  of  the 
damages  from  the  injunction : — Held^  error,  there  being  nothing  in 
the  order  for  the  allowance  showing  such  an  intent. 

(Decided  January  21, 1884.) 

Api)eal  from  order  entered  at  si)ecial  term  sustain- 
ing exceptions  to  referee's  report  and  denying  motion 
to  confirm  the  same. 

The  order  of  reference  was  to  ascertain  the  damages 
suffered  by  defendant  in  this  action  by  reason  of  a  cer- 
tain injunction  granted  therein,  the  referee  finding  in 
defendant's  favor,  and  holding  that  the  damages  con- 
sisted of  the  fees,  etc.,  of  counsel  in  removing  said 
injunction.  Plaintiff  and  the  surety  excepted  to  said 
report,  upon  the  ground  that  the  referee  should  have 
found  that  defendants  had  been  compensated  for  all 
damage  suffered  from  the  injunction,  by  an  extra  allow- 
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ance  granted  to  them,  which  exception  the  coart  sus- 
tained. 

Pnrther  facts  appear  in  the  opinion. 

Henry  8.  Bennett  (AdolpJius  Pape^  attorney),  for 
appellant. 

The  damages  by  reason  of  the  injunction  are  special, 
and  distinct  from,  and  additional  to,  costs  of  trial,  and 
are  properly  ascertainable  upon  reference.  Palmer  v. 
Foley,  2  Abb.  N.  C.  191  ;  Park  t.  Musgrave,  0  Hun^ 
223. 

The  payment  by  plaintiff  of  costs  and  extra  allow- 
ance under  the  order  granting  leave  to  discontinue  the 
action,  cannot  be  offset  against  the  damages  sustained 
by  defendant  from  the  injunction.  The  furthest  the 
courts  have  gone  is,  that  unless  the  extra  allowance 
was  granted  "  to  cover  all  allowance  of  extra  costs  to 
be  made  in  any  event  to  the  defendant,  it  cannot  be 
offset."  Park  v.  Musgrave,  6  Hun^  224 ;  Troxell  v. 
Haynes,  5  Daly,  390  ;  16  Abb.  N.  8.  1. 

,  8.  Jones  {Hoes  &  Morgan,  attorneys),  for  respon- 
dent. 

Charles  P.  Crosby,  for  surety. 

Van  Hoes  en,  J. — I  think  the  order  of  the  special 
term  should  be  reversed.  In  December,  1881,  the 
plaintiff  obtained  an  injunction,  which  was  dissolved 
on  February  7,  1882.  In  January,  1883,  the  plaintiff 
applied  for  leave  to  discontinue  the  action,  which  was 
granted  ;  and  an  extra  allowance  was  awarded  to  the 
defendant.  There  is  nothing  in  the  order  granting  the 
allowance  which  shows  that  the  court  intended  that 
the  defendant  should  not  also  recover  whatever  dam- 
ages he  had  sustained  by  the  wrongful  obtaining  of  the 
injunction.    The  defendant  procured  an  order  of  refer- 


166  CIVIL    PROCEDURE    REPORTS. 

Howell «.  Miller. 

ence  for  the  ascertainment  of  the  damages  he  had 
incurred  by  reason  of  the  injunction,  and  the  referee 
allowed  damages  to  which  no  objection  can  be  made 
unless  it  be  held  that  by  granting  the  extra  allowance 
the  court  had  already  compensated  the  defendant  for 
such  damages  as  the  injunction  had  caused  him.  The 
allowance  may  have  been  large,  but  if  it  were,  it  was 
not  for  the  judge  at  special  term  to  reduce  it.  An 
appeal  lay  to  the  general  term  if  the  allowance  were 
excessive,  but  the  judge  at  special  term  had  no  power 
to  appropriate  the  allowance  to  the  payment  of  dam- 
ages that  may  not  have  been,  and  very  probably  were 
not,  in  the  mind  of  the  court  that  granted  it. 

The  law  is  perfectly  well-settled  that  the  granting 
of  an  extra  allowance  is  no  bar  to  the  recovery  of  dam- 
ages upon  an  injunction  undertaking  unless  it  is  made 
so  by  the  order  which  grants  the  allowance  (Troxell  v. 
Ilaynes,  6  Daly,  390). 

As  the  defendant  may  recover  damages  from  the 
injunction  undertaking  for.  the  trouble  which  the 
injunction  has  caused  him,  it  may  be  highly  proper  to 
take  that  fact  into  consideration  when  an  allowance  is 
applied  for,  for  the  defendant  ought  not  to  recover 
damages,  and  also  to  receive  an  extra  allowance,  as 
compensation  for  one  and  the  same  grievance.  It 
follows,  therefore,  that  the  court  may  provide  by  order 
that  the  allowance  shall,  if  accepted,  be  in  satisfaction 
of  the  defendant's  claim  for  the  labor  he  encountered 
in  getting  rid  of  the  injunction  ;  and  where  such  an 
order  is  made,  the  defendant  will  bo  bound  by  it, 
unless  he  procures  a  reversal  on  appeal.  But  unless 
such  an  order  be  made,  it  will  not  be  presumed,  nor 
can  it  lawfully  be  assumed,  that  the  allowance  was 
intended  by  the  court  to  be  in  full  satisfaction  of  the 
defendant's  claim  upon  the  undertaking.  In  this  case 
it  appears  that  the  learned  judge  thought  the  allow- 
ance extremely  liberal,  and  that  it  was  enough  to  pay 
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the  defendant  for  all  the  labor  that  was  performed  in 
the  suit.  Whether  this  be  so  or  not,  he  was  bound  by 
the  judgment  of  the  court  that  granted  the  allowance, 
and  he  had  no  power  to  undo  the  action  of  that  court, 
as  he  did  do,  when  he  adjudged  that  what  was  given 
as  an  allowance  should,  because  it  was  large,  be  diver- 
ted from  that  purpose,  and  applied  to  the  payment  of 
damages  on  the  undertaking. 

The  authorities  cited  by  the  counsel  for  the  appel- 
lant sustain  this  view. 

The  order  should  be  reversed  with  costs  and  dis- 
bursements, and  the  report  of  the  referee  should  be 
affirmed. 

J.  F.  Daxy  and  Beach,  JJ.,  concur. 


DAVIDSON,  AS  Sheriff  of  the  City  and  Countt 

OF  New  York,  v,  THE  CHATHAM  NA- 

TIONAL  BANK. 

Supreme   Court,    First   Department,   General^ 
Term,  March,  1884. 

§§  eSo,  675. 

Attachment, — Sheriff  may  bring  action  to  collect  debt  attached  btfore 
judgment  in  the  action  in  tohich  the  attachment  toas  granted, 

Where  a  sheriff  has  levied  upon  a  debt  under  a  warrant  of  attachment 
he  may  and  should  proceed  at  once  to  collect,  and  n^ay  bring  an 
action  to  recover  a  judgment  therefor.  [^  *,  *,  •]  In  such  an  action 
it  is  not  necessary  to  allege  in  the  complaint  that  the  action  wss- 
brooght  l)y  direction  of  the  court,  nor  is  a  positive  or  affirmative 
direction  of  the  court  or  judge  necessary;  the  approval  of  the  court 
may  be  implied.  [M 

A  sheriff  "who  is  investeil  by  virtue  of  a  seizure  under  nn  attachment 
with  the  custody  of  property  attached,  m:iy  incur  a  serious  respou- 
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sibiljty  if  failing  to  crillect  a  debt  attached,  the  ability  of  the  debtor 

to  pay  is  destroyed  ad  interim.  [*] 
Kelly  c.  Brensing  (33  Barb.  601;  aff'd  33  Barb.  123),  foUowcd.pl 
(Decided  March  7,  1884). 

Case  agreed  upon  and  submitted  under  sections 
1379  et  seq.  of  the  Code  of  Civil  Procedure. 

On  or  about  January  12,  1883,  a  warrant  of  attach- 
ment issued  in  an  action  brought  in  the  supreme 
court,  New  York  county  by  one  John  H.  Inman  against 
the  Fourth  National  Bank  of  St.  Louis,  was  delivered 
to  the  plaintiflp  as  sheriflp  of  the  city  and  county  of  New 
York  for  execution.  By  this  attachment  the  plaintiff 
was  required  to  attach  certain  property  of  the  defend- 
ant to  the  amount  of  $6,000.  He  executed  the  Isaid 
warrant  by  delivering  a  certified  copy  of  it  to  the 
defendant  in  this  action,  and  demanding  of  it  a  cer- 
tificate of  the  amount  it  was  indebted  to  the  defendant 
in  the  attachment,  the  Fourth  National  Bank  of  St. 
Louis.  The  defendant  herein,  in  compliance  with  such 
demand,  gave  to  the  plaintiff  herein  a  certificate  stat- 
ing that  it  was  indebted  to  the  said  Fourth  National 
Bank  of  St.  Louis  in  the  sum  of  $6,000.  The  plaintiff 
claiming  that  by  virtue  of  said  warrant,  he  was  entitled 
to  said  sum  of  $5,000,  then  demanded  payment  thereof 
which  was  refused  ;  tlie  defendant  asserting  that  until 
the  termination  of  the  action  in  which  said  warrant  of 
attachment  was  issued,  the  plaintiff  was  not  entitled  to 
anything  more  than  a  certificate,  which  had  already 
been  delivered.  The  action  of  Inman  v.  The  Fourth 
National  Bank  of  St.  Louis  is  now  pending  and  un- 
determined. The  controversy  herein  is  whether  the 
plaintiff  is  entitled  to  receive  the  said  $5,000  now. 

W.  Bourke  CockraUy  for  the  plaintiff. 
Brieseih  &  Steele,  for  defendant. 
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Brady,  J. — There  does  not  appear  from  the  briefs 
submitted  any  serious  contention  between  the  parties 
to  this  controversy.  As  it  is  understood,  the  chief 
objection  to  the  right  of  the  sheriff  insisted  upon  is 
that  the  collection  of  debts  by  action  is  made  subject 
to  the  direction  of  the  court  or  judge  by  section  665  of 
the  Code  of  Civil  Procedure. 

An  examination  of  the  provisions  of  the  Code  and 
some  adjudication,  enable  us  to  dispose  of  the  question 
submitted.  Section  649  provides  for  the  manner  in 
which  the  property  of  the  debtor  may  be  attached. 
And  by  subdivision  three  of  that  section,  it  is  declared 
that  if  the  property  consists  of  a  demand  other  than  as 
specified  in  subdivision  two,  a  notice  must  be  served 
showing  the  property  attached,  accompanied  by  a  cer- 
tified copy  of  the  warrant  of  attachment.  It  is  declared 
to  be  a  ievy  upon  and  a  seizure,  and  an  attachment  of 
the  debt  represented  by  it.  When,  therefore,  an 
attachment  debtor  is  the  creditor  of  another,  a  service 
upon  such  creditor  in  the  manner  indicated  results  in 
the  levy  upon  and  seizure  of  the  demand  ;  and  when 
that  is  accomplished,  under  section  655  it  is  declared 
that  the  sheriff  must,  subject  to  the  directions  of  the 
court  or  judge,  collect  and  receive  such  debt ;  the  lan- 
guage of  the  section  being  *' must  collect  and  receive 
all  debts,  effects  and  things  in  action  attached  by  him." 
And  the  same  section  provides  that  he  shall  main- 
[*]  tain  any  action  or  special  proceeding,  in  his  own 
name  or  the  name  of  the  defendant,  which  is  nec- 
essary for  that  purpose.  And  it  is  also  provided  that 
he  may  discontinue  such  an  action  or  special  proceed- 
ing at  such  time  and  on  such  terms  as  the  court  or 
judge  directs.  Section  232  of  the  Code  of  Procedure 
contained  the  same  provision  in  reference  to  the  right 
of  the  sheriff  to  commence  legal  proceedings.  It  pro- 
vided that  the  sheriff  might  also  take  such  legal  pro- 
ceedings, either  in  his  own  name  or  the  name  of  the 
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defendant,  as  might  be  necessary,  for  the  purpose  of 
collecting  and  receiving  into  his  possession  all  the 
debts,  credits  and  effects  of  the  defendant,  subject  to 
the  direction  of  the  court  or  judge,  and  might  discon- 
tinue the  same  on  such  terms  as  the  court  or  judge 
might  direct. 

The  right  to  maintain  such  an  action  as  this, 
[*]  was  decided  in  the  case  of  Kelly  v.  Brensing  (32 
Barb.  601),  which  was  on  argument,  affirmed  in 
this  department  at  a  general  term  (See  report  of  case 
in  33  Barb.  123).  And  it  was  further  adjudicated  in 
that  case,  that  it  was  not  necessary  to  allege  in  the 
complaint  that  the  action  had  been  brought  by  the 
direction  of  the  court  or  judge.  The  court  said,  "I 
doubt  whether  a  positive  or  affirmative  direction  of  the 
court  or  judge  is  at  all  a  necessary  prerequisite  to  the 
commencement  of  the  action  under  section  232."  And 
again  :  ''and  so  far  as  the  institution  of  legal  pro- 
[•]  ceedings  is  concerned,  I  think  the  approval  of  the 
court  must  be  implied.  If  contained  in  the  com- 
plaint it  would  not  be  an  issuable  allegation,  but  the 
remedy  would  be,  by  motion  to  set  aside  the  proceed- 
ings for  want  of  such  authority." 

The  learned  counsel  for  the  defendant  seems  to  as- 
sume that  section  675  controls  the  right  of  the 
[*]  sheriff  to  proceed  by  action  to  collect  outstanding 
debts  due  to  the  attachment  debtor.  This  view 
cannot  be  maintained.  That  section  simply  provides 
that  the  court  on  the  application  of  either  party  may 
dii^ect  the  sheriff  to  pay  into  court  the  proceeds  of  a 
demand  collected  or  property  sold.  It  undoubtedly 
recognizes,  by  implication,  the  right  of  the  sheriff  to 
collect  a  demand,  and  for  the  obvious  reason  that 
it  invests  the  court  with  power  to  direct  that  the 
amount  or  proceeds  of  such  collection  should  be  de- 
posited in  a  desiignated  bank  or  trust  company,  to  be 
drawn  out  only  on   the  order  of  the   court.      Upon 
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these  authorities  and  these  sections  of  the  statute,  it 

is  quite  evident  that  the  sheriffs  right  to  maintain 

[•]    such  an  action  as  this  is  clear.     It  may  be  added, 

as  he  is  invested,  by  virtue  of  his  seizure  under 
the  attachment,  with  the  custody  of  the  property  at- 
tached, and  required  to  collect  such  of  it  as  exists  in 
demands,  he  may  incur  a  serious  responsibility  if,  fail- 
ing to  collect,  the  ability  of  the  debtor  to  pay  ad 
interim  by  one  of  the  numerous  incidents  of  commer- 
cial or  business  life,  be  destroyed. 

The  language  of  section  655,  which  should  not 
n  be  overlooked,  is  that  the  sheriff  **  must  subject 
to  the  direction  of  the  court  or  judge,  collect  and 
receive  all  debts,  effects  and  things  in  action  attached 
by  him."  It  is  undoubtedly  a  better,  safer  and  wiser 
course,  except  in  special .  cases  over  which  the  court 
has  control,  as  we  have  seen,  by  proper  motion  for  that 
purpose,  for  the  sheriff  to  proceed  at  once  to  gather  in 
all  the  assets  of  the  debtor  covered  by  his  process  which 
he  has  undertaken  to  execute. 

For  these  reasons  the  question  submitted,  being 
answered  in  the  aflBrmative,  the  plaintiff  is  entitled  to 
judgment  against  the  defendant  for  $5,000  but  accord- 
ing to  the  stipulation  without  costs. 

Ordered  accordingly. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 
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BURLEY  AS  Receiver,  etc.,  of  the  Cook  County 

National  Bank  of  Chicago,  Plaintiff  in 

Erroe,    v.  the   GERMAN   AMERICAN 

BANK,  Defendant  in  Error. 

U.  S.  Supreme  Court,  1884. 

§§  600,   646. 

PUading, — Farm  of  denial  in  answer, — Answer  may  contain  denial  and 

also  new  matter  in  avotdanee, — Ind^nite^  etc^  amwer  should  be  made 

more  certain  by  motion, — Objection  cannot  be  taken  at  trioL — 

Evidence, — Ground  of  objection  to  be  stated, — Boohs  when  not 

received  in  evidence  as  part  of  the  res  gestm, — Instance 

of  etidence  which  was  to  contradict  and  not  to 

impeach  witness. 

An  answer  may  contain  both  a  denia],  general  or  specific,  and  a  state- 
ment of  new  matter  constituting  a  defense.  [^  *J 

Wbere  an  answer  after  stating  certain  facts  as  a  defense  continued 
''except  as  hereinbefore  stated  or  admitted  these  defendants  on 
information  and  belief  deny  each  and  every  allegation  in  the  said 
complaint  contained  :*' — Held  that  under  section  600  of  the  Code  of 
Civil  Procedure,  this  was  a  proper  form  of  denial  [*]  and  put  in 
issue  allegations  of  the  complaint  which  were  not  admitted  by  the 
answer.  [•] 

Where  a  denial  in  an  answer  is  indefinite  and  uncertain  the  remedy  is 
not  by  excluding  evidence  at  the  trial,  but  by  a  motion  before  trial 
that  it  be  made  more  definite  and  certain.  ['] 

The  fact  that  certain  testimony  of  a  witness  on  cross  examination  was 
not  responsive  to  anything  elicited  on  his  direct  examination,  can- 
not be  taken  advantage  of  on  a  writ  of  error,  where  it  was  not  ob- 
jected to  on  that  ground  but  solely  on  the  ground  that  it  was  im- 
material. ['] 

Where  certain  entries  in  the  books  of  one  party  to  a  transaction  were 
made  after  the  rights  of  the  other  party  thereto  became  fixed,  and 
not  contemporaneously  or  in  the  due  course  of  business  as  a  part  of 
the  res  gesta: — Edd,  that  they  should  not  be  admitted  in  evi- 
dence. ['] 

Where  in  an  action  to  recover  a  portion  of  the  proceeds  of  certain 
notes,  the  single  question  of  fact  in  issue  was  as  to  whether  the 
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notes  belonged  to  a  bank  of  which  A.  was  president,  or  to  A.  indi- 
▼iduallj,  and  A.  in  a  fttst  deposition  testified  that  the  notes  belonged 
to  himself,  and  on  a  second  examination  testified  that  tbey  belonged 
to  the  bank;  that  he  was  mbtaken  in  his  first  deposition;  that  the 
surplus  of  the  notes  belonged  to  the  bank,  and  that  the  reason  he 
believed  so  was  that  he  never  used  or  attempted  to  use  the  surplus 
and  never  gave  any  direction  of  its  application  to  that  purpose,  and 
one  B.  testified  that  A.  told  him  to  appropriate  the  surplus  on  a  cer- 
tain note  made  by  A.  and  endorsed  by  B. : — HM,  that  this  evidence 
of  B.  was  competent['j,  that  it  was  not  given  to  impeach  A.,  [^J  but 
was  direct  proof  on  a  direct  issue  in  the  case  and  not  proof  of  a 
collateral  matter.  [*  J 
{Decided  Aprai.lBBi.) 

Iq  error  to  the  Circnit  Conrt  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  facts  are  fnlly  stated  in  the  opinion. 

L.  H.  Bishee^  John  S.  Pcik^  and  Henry  Decker^  for 
plaintiff  in  error. 

JEdward  Salomon,  for  defendant  in  error. 

Blatchford,  J. — This  is  a  suit  brought  in  a  court 
of  the  state*  of  New  York  in  June  1877,  and  removed  by 
the  defendant  into  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  New  York,  after  answer. 
The  plaintiff  is  the  receiver  of  the  Cook  County 
National  Bank,  of  Chicago,  Illinois,  and  the  defend- 
ant is  a  corporation  of  New  York.  The  complaint  al- 
leges that  on  the  20th  of  February,  1875,  the  defend- 
ant held  three  promissory  notes,  maturing  on  that  day, 
for  $10,000  each,  made  by  the  Charter  Oak  I4fe  Insur- 
ance Company,  as  collateral  security  for  a  loan  of 
$25,000 ;  that  the  notes  were  paid  to  the  defendant  at 
maturity,  and  that  there  was  a  surplus,  beyond  what 
was  due  to  it  on  the  loan,  of  $5,000 ;  that  the  notes 
were  at  the  time  the  property  of  the  plaintiff,  as  re- 
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ceiver;  that  defendant  received  notice  of  such  owner- 
ship prior  to  the  payment ;  and  that  the  plaintiff  is 
entitled  to  a  judgment  for  such  surplus,  with  interest. 
The  answer  avers  that  on  October  20, 1874,  one  Bowen 
borrowed  of  the  defendant  $25,000,  and  delivered  the 
three  notes  to  it  as  collateral  security  ;  that  they  were 
negotiable  and  not  due,  and  were  duly  transferred  by 
Bowen  to  the  defendant,  he  then  having  the  legal  title 
to  them,  and  then  claiming,  and  the  defendant  believ- 
ing him  to  be  their  owner ;  that  the  notes  were  paid 
February  20, 1875,  when  due,  and  the  proceeds  were 
applied  to  pay  the  loan,  leaving  in  the  hands  of  the 
defendant  a  surplus  due  to  Bowen ;  that  on  April  14 
following,  the  defendant,  then  believing,  with  good 
reason,  that  that  surplus  belonged  to  Bowen,  applied 
it,  on  his  direction,  towards  paying  other  notes  then 
held  by  the  defendant,  indorsed  by  Bowen,  which 
notes  it  gave  up  on  such  payment.  The  answer  then 
says:  ^'Except  as  hereinbefore  stated  or  admitted, 
these  defendants,  on  information  and  belief,  deny  each 
and  every  allegation  in  the  said  complaint  contained." 
The  answer  then  sets  up,  as  a  second  defense,  that  in 
August,  1871,  Bowen  agreed  in  writing  with  the  de- 
fendant that  all  the  securities  which  he  might  there- 
after deposit  with  it  should  be  regarded  as  security 
for  any  money  it  might  loan  to  him ;  that,  when  the 
three  notes  were  so  deposited  the  agreement  was  a 
continuing  one,  under  which  it  received  and  held  the 
notes  as  security,  not  only  for  the  loan  of  $25,000,  but 
for  indebtedness  which  thereafter  arose  from  Bowen 
to  it,  as  indorser  on  notes,  and  existed  on  February  20, 
1875,  to  a  larger  amount  than  said  surplus  ;  that  on 
the  direction  of  Bowen,  it  applied  that  surplus  towards 
paying  the  last-mentioned  liability  of  Bowen ;  that  at 
all  times  it  believed,  with  good  reason  and  without 
notice  to  the  contrary  from  the  plaintiff,  that  the 
three  notes  were  the  property  of  Bowen,  and  that  he 
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had  good  right  to  dispose  of  them  and  of  their  proceeds. 
The  answer  then  says :  "  And,  as  a  part  of  this  second 
and  separate  defense,  these  defendants,  on  information 
and  belief,  reiterate  their  denials,  hereinbefore  con- 
tained, of  each  and  every  allegation  in  said  complaint 
not  herein  stated  or  admitted."  Tlie  case  was  tried 
by  a  jury,  which  f onnd  a  verdict  for  the  defendant,  on 
which  there  was  a  judgment  accordingly,  and  the 
plaintiff  has  brought  a  writ  of  error. 

The  proof  at  the  trial  showed  that  the  surplus  was 
applied  on  a  note  made  by  one  Ben jamin  F*  Allen  and 
indorsed  by  Bowen.  Bowen  was  a  director  in  the 
Cook  County  Bank,  and  its  agent,  and  the  agent  of 
Allen  in  New  York,  and  also  a  director  in  the  defend- 
ant bank.  Allen  was  president  of  the  Cook  County 
Bank,  and,  with  one  Stephens  and  one  Blennerhasset, 
composed  the  firm  of  Allen,  Stephens  &  Co.,  of  New 
York.  He  was  also  a  private  banker  in  Iowa.  In 
October,  1874,  Allen,  Stevens  &  Co.  had  the  three 
notes,  which  they  had  received  from  the  makers  in 
part  payment  of  a  debt.  They  put  the  notes  into  the 
hands  of  Bowen,  and  he  pledged  them  to  the  defend- 
ant as  a  security  for  a  loan  of  $25,000,  and  placed  the 
proceeds  of  the  loan  to  the  credit  of  the  Cook  County 
Bank,  in  a  bank  in  New  York  city.  On  the  day  the 
three  notes  matured,  and  before  they  were  paid,  Allen, 
Stevens  &  Co.  notified  the  defendant  that  Bowen  never 
owned  the  notes,  and  that  the  surplus,  after  paying  the 
loan,  should  be  credited  to  the  Cook  County  Bank. 
The  plaintiff  had  been  appointed  receiver  of  that  bank 
on  Pebruaiy  1, 1875.  The  main  question  in  dispute  at  the 
trial  was  as  to  whether  the  notes  belonged  to  the  Cook 
County  Bank,  having  been  advanced  by  Allen,  Ste- 
vens &  Co.  to  that  bank,  and  delivered  to  Bowen  to 
raise  money  on ;  or  whether  they  belonged  to  Allen 
individually,  and  the  proceeds  of  the  loan  were  placed 
to  the  credit  of  the  Cook  County  Bank,  in  accordance 
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with  the  custom  of  Bowea  to  place  to  tbe  credit  of 
that  bank  all  moneys  belonging  to  Allen  indiyidnally. 
The  case  went  to  the  jury  on  the  single  question  of  fact  as 
to  whether  the  three  notes  belonged  to  the  Cook  County 
Bank  or  to  Allen  individually.  There  was  no  excep- 
tion to  the  charge  of  the  court,  but  the  plaintiff  took 
exceptions  to  the  admission  of  evidence. 

In  the  course  of  the  trial  the  defendant  offered 
evidence  to  show  that  Allen  owned  the  notes.  The 
plaintiff  objected  to  such  evidence,  on  the  ground  that, 
under  the  answer,  the  defendant  could  only  prove  that 
Bowen  owned  them.  The  defendant  contended  that 
under  the  general  denial  in  the  answer,  it  could  prove 
ownership  of  the  notes  in  Allen  or  in  any  cue  else, 
because  the  answer  raised  the  issue  of  title  in  the 
plaintiff.  The  court  admitted  the  evidence  and  the 
X>Iaintiff  excepted.  The  admissibility  of  the  evidence 
must  be  tested  by  the  rules  established  in  the  courts  of 
the  state  of  New  York.  The  Code  of  Civil  Procedure 
of  New  York  (§600)  provides  as  follows:  **The  an- 
swer of  the  defendant  must  contain  (1)  a  general  or  spe- 
cific denial  of  each  material  allegation  of  the  com- 
plaint, controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a 
belief ;  (2)  a  statement  of  any  new  matter  constituting 
a  defense  or  counter-claim,  in  ordinary  and  concise 
language,  without  repetition."  The  contention  on 
the  part  of  the  plaintiff  is  that  if  an  answer  alleges 
new  facts  as  an  affirmative  defense,  it  must  be  a  con- 
fession and  avoidance,  and  it  cannot  at  the  same 
[*]  time  be  a  denial ;  that  this  answer  does  not  deny 
generally  the  material  facts  set  forth  in  the  com- 
X)laint,  nor  state  matters  that  are  properly  in  confes- 
sion and  voidance  ;  that  a  general  denial  would  have 
raised  an  issue  of  fact  as  to  title ;  that  this  answer  is 
not  a  general  denial  of  title  in  the  Cook  County  Bank; 
that  a  denial  general  or  special,  cannot  contain  any  afflr- 
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mative  allegation  of  facts,  as  a  defense,  by  way  of 
confession  and  avoidance  ;  that,  although  the  answer 
was  to  be  accepted  at  the  trial  at  its  value,  it  amounted, 
at  most,  to  a  special  traverse  of  the  allegation  of  title 
in  the  Cook  County  Bank;  and  that  the  testimony  for 
the  defendant  should  have  been  restrained  within 
the  limits  of  the  allegations  in  such  special  traverse. 
The  counsel  for  the  plaintiff  is  mistaken  in  treating 
the  two  branches  of  section  500  as  in  the  alternative. 
A  defendant  is  not  limited  to  the  one  or  the  other. 
He  may  in  his  answer  embody  both  a  denial,  general 
or  specific,  and  a  statement  of  the  new  matter  consti- 
tuting a  defense.  Such  is  the  express  language  of  the 
statute. 

The  complaint  in  this  case  avers  that  the  three 
notes  were,  at  the  dat«  when  they  were  paid,  the 
property  of  the  plaintiff.  This  was  a  fact  which,  on 
a  general  denial,  it  was  necessary  for  the  plaintiff  to 
prove.  The  answer  does  not  aver  that  Bowen  owned 
the  notes,  but  only  that  he  borrowed  the  money  and 
transferred  the  notes  to  the  defendant,  he  then  having 
the  legal  title  to  them,  and  claiming,  and  the  defend- 
ant believing  him,  to  be  the  owner ;  and  that  the  de- 
fendant received  the  surplus  money,  and,  believing  it 
to  belong  fo  Bowen,  applied  it  in  the  manner  stated. 
There  is  no  statement  of  ownership  in  Bowen,  or  in 
any  other  person,  at  any  time,  and  no  admission  of 
ownership  in  the  plaintiff  when  the  notes  were  paid, 
which  is.  the  only  allegation  as  to  ownership  in 
n  the  complaint.  Therefore,  when  the  answer  then 
goes  on  to  deny  each  and  every  allegation  in  the 
complaint,  except  as  before  in  the  answer  stated  or  ad- 
mitted, it  necessarily  denies  the  allegation  of  the  com- 
plaint as  to  ownership  in  the  plaintiff.  The  same 
thing  is  true  as  to  the  averments  of  the  second  defense. 
They  conclude  by  saying,  not  that  at  all  times  Bowen 
was  the  owner,  but  that  the  defendant  at  all  times 
Vol.  v.— 13 
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believed  him  to  be  the  owner;  and  then  a  like  denial  is 
made  as  to  the  second  defense.  There  was  no  am- 
biguity about  this,  and  there  could  be  no  doubt  or  sur- 
prise. The  averment  of  the  complaint  as  to  the  plain- 
tiff's ownership  was  thereby  denied,  the  issue  as  to 
that  was  made,  and  the  defendant  had  a  right  to  prove 
anything  which  went  to  contradict  such  ownership,  by 
showing  ownership  in  Bowen  or  Allen,  or  any  one 
else. 

It  is  provided  by  section  519  of  the  Code  of  Civil 
Procedure  that  the  allegations  of  a  pleading  must  be 
liberally  construed,  with  a  view  to  substantial 
[*]  justice  between  the  parties;  and  section  646  pro- 
vides that  where  one  or  more  denials  or  allega- 
tions, contained  in  a  pleading,  are  so  indefinite  or 
uncertain  that  the  precise  meaning  or  application 
thereof  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain,  by  amend- 
ment. The  remedy  is  by  motion  (People  ex  rel. 
Crane  t.  Ryder,  12  N.  T.  433);  and  it  must  be  made 
before  trial,  in  a  case  like  the  present,  where  the  qbjec- 
tion  is  that  a  denial  is  indefinite  or  uncertain,  and  the 
remedy  is  not  by  excluding  evidence  at  the  trial. 
(Greenfield  v.  Mass.  Mut.  Life  Ins.  Co.,  47  JV.  Y.  430,  - 
437).     . 

But  it  i^  well  settled  in  New  York  that  a  denial  in 
the  form  here  in  question  is  proper.  The  form  is  that 
every  allegation  is  denied  ''  except  as  hereinbefore 
[*]  stated  or  admitted."  In  Youngs  v.  Kent  (46  iV. 
T.  672),  material  allegations  in  a  complaint,  which, 
if  controverted,  presented  an  issue  of  fact  for  trial, 
were  not  expressly  admitted,  and  were  not  alluded  to  in 
the  statement  of  special  facts  alleged  in  the  answer ; 
and  it  was  held  that  they  were  to  be  regarded  as  con- 
troverted under  a  denial  of  each  and  every  allegation 
of  the  complaint  not  *' herein  admitted  or  stated." 
In  Allis  V.  Leonard  (46  if.  Y.  688,  fully  reported  in  22 
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Alb.  Law  J.  28),  the  same  principle  was  applied  to  an 
answer  which  admitted  certain  allegations  in  a  com- 
plaint and  denied  all  except  those  expressly  admitted. 
We  regard  it  a9  a  rule  in  New  York  that  a  denial, 
snch  as  is  fonnd  in  the  answer  in  this  case,  in  connec- 
tion with  the  rest  of  the  answer,  is  a  sufficient  denial  to 
raise  an  issue  as  to  the  plain  tifTs  ownership  of  the 
notes,  and  to  warrant  evidence  to  show  any  other 
ownership.  Under  such  a  denial  a  defendant  has  a 
right  to  prove  anything  that  will  show  the  allegation 
covered  by  the  denial  to  be  untrue  (Wheeler  v.  Bil- 
Ungs,  38  N.  Y.  263;  Hier  u  Grant,  47  N.  T.  278;  Green- 
field t).  Mass.  Mut.  Life  Ins.  Co.,  Id.  430,  437 ;  Weaver 
V.  Barden,  49  Id.  286).* 

*  In  recent  decisions  of  the  Supreme  and  Saperioc  City  Courts  a 
view  of  this  question  is  taken  ditcctly  opposed  to  that  expressed  in 
the  opinion  above  reported  and  the  cases  therein  cited.  lu  the  case 
of  Farssworth  o.  Wilson  (Supreme  Court,  New  York  County,  special 
term,  March,  1884),  where  the  third  paragrapli  of  an  answer,  which 
set  up  new  matter  and  contained  denials  and  admissionftof  allegations 
of  tlie  complaint,  read  as  follows:  *'That  eaid  defendant  further 
denies  each  and  every  allegation  in  said  complaint  contained,  not 
liereinbefore  specifically  admitted  or  denied."  The  court  ordered  that 
paragraph  of  the  answer  be  made  more  definite  and  certain  by  speci- 
fying the  particular  allegations  of  the  complaint  denied.  The  brief  of 
Mr.  Chauncey  B.  Ripley,  the  counsel  for  the  plaintiff  (the  moving  party) 
in  that  case  collates  the  recent  decisions  on  tlie  subject  in  so  con- 
venient a  form  that  we  give  it  at  length : 

I.  The  form  of  denial  under  division  *' Third"  of  the  answer  is 
neither  general  nor  specific  and  not  provided  for  by  the  present 
system  of  pleading.  It  is  indefinite  and  uncertain  and  obnoxious  to 
plaintiff's  motion  at  any  stage  of  the  case  ;  but  the  better  practice  is 
to  move  to  correct  the  answer  before  going  to  trial.  McEacroo  v. 
Decker,  58  Eow,  Pr.  250;  Chamberbin  «.  The  American  Life  and 
Trust  Company,  5  N.,  Y.  WeMy  Digest,  120;  People  «.  Snyder,  41 
2f.  7.  400;  Leary  v,  Boggs,  3  K  7.  Civ.  Fro.  227;  Miller  v, 
McCloskoy,  1  Id.  252;  Clark  v.  Dillon,  4  Id.  245;  Hammond  v.  Earl, 
6  Abb.  Jlf.  C.  105;  Sheldon  v.  Sabin,  4  If.  7.  Civ.  lVo.4;  People  v. 
Northern  R  R  Co.,  53  Barb.   101;    Bixby  v.  Drexel,  0   Uep.  *30; 
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The  plaintiff  also  objects  that  certain  testimony 
[•]    brought  out  on  the  cross  examination  of  the  wit- 
ness Blenuerhasset  was  not  responsive  to  anything 

Rule  20  Supreme  Court,  Hun'i  td.  1884,  p.  116;  Code  CivU  Pro,  §  500; 
Id,  §546. 

The  authorities  cited  above  are  recent  and  sustain  this  application 
as  follows : 

(1)  McEncroeo.  Decker [Supm.  Ct.  Sp.  T.],  perLAWBBNCB,  J.,  held: 
**  That  a  denial  in  this  form  is  neither  a  general  or  speciOc  denial,  and 
is  a  form  of  denial  in  no  way  provided  for  by  the  present  system  of 
pleading.^' 

(2)  Chamberlain  «.  The  American  National  Life  and  Trust  Com- 
pany is  there  cited  by  Judge  Lawkbncb  as  the  authority  of  the  general 
term  of  this  court,  where,  in  an  opinion  by  Davis,  P.  J.,  respecting 
this  kind  of  denial  it  is  held  that  the  better  remedy  in  such  cases  is  by 
motion  to  strike  out  such  an  answer  as  not  allowed  by  the  Code  or  to 
compel  the  defendant  to  make  the  same  more  definite  and  certain. 

(8)  People  «.  Soyder  is  also  referred  to  by  Judge  Lawbbncb  as 
sustaining  his  decision  above ;  and  in  that  case  the  court  of  appeals 
use  the  precise  language  adopted  by  himself,  viz.,  that  '*a  denial  in 
this  form  is  unauthorized  by  the  Code." 

(4)  Leary  «.  Boggs  (3  y.  T.  Cift,  Pre,  227),  in  which  case  the 
answer  is  worded  like  the  one  under  consideration,  except  it  is  more 
comprehensive  as  follows:  **  ni.  As  to  each  and  every  allegation  con- 
tained in  said  complaint  not  hereinbefore  specifically  admitted  or 
denied,  this  defendant  denies  any  information  sufficient  to  form  a 
belief  as  to  the  truth  thereof,  and  therefore  denies  the  same."  This 
is  a  special  term  decision  by  Brown,  J.,  of  the  second  department; 
but  it  follows  and  cites  as  authority  a  decision  of  the  general  term  of 
the  first  department;  opinion  by  Dakibls,  J.,  as  follows: 
-  (5)  Miller  «.  McCloskey  {[Super.  Ct.,  1  Dep.  Gen'l  T.]  1  N,  T,  Civ, 
Pro,  259),  *'Thc  denial  as  it  has  been  authorized  must  be  specific 
....  It  is  not  sufficient  to  deny  such  portions  as  are  not  otherwise 
admitted  or  avoided.  The  Code  has  not  provided  for  that  kind  of 
pleading." 

(6)  Clark  «.  Dillon  ([N.  Y.  C.  P.  Gen'l  T.]  4  K  7.  Civ.  Pro.  248, 
249)  is  an  action  for  damages;  the  case  was  tried  and  the  trial  court 
held  that  a  denial  of  '*  each  and  every  allegation  in  the  complaint 
contained  not  hereinbefore  specifically  admitted,  qualified  or  denied," 
did  not  put  in  issue  any  allegation  of  the  complaint,  and  the  gen- 
eral term  declared  that  *^such  an  answer  denied  nothing;  that  this 
mode  of   denial  has  been  heretofore  condemned   and  is  so  loose 
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elicited  on  his  direct  examination.  Bat  no  objection  was 
taken  at  the  trial  on  that  gronnd.  The  objection  taken 
was  that  the  testimony  was  irrelevant,  meaning  that  it 

and  unsatisfactory,  as  to  warrant  the  court,  as  was  done  hero,  in 
wholly  disregarding  its  claimed  effect.  Its  use  by  the  pleaders  is 
for  a  drag  net,  to  include  what  may  possibly  have  been  otherwise 
omitted.  If  a  positive  averment  of  a  matcriul  fact  is  not  worthy  of 
a  direct  denial,  the  court  is  warranted  in  assuming  that  no  issue  is 
made  upon  it;"  citing  Miller  v,  McCloskey,  1  N,  T.  Civ.  Pro.  252; 
and  Hammond  v.  Earle,  5  Ahb.  N.  C.  105. 

(7)  Hammond  «.  Earle  was  passed  upon  by  two  of  the  judges  of 
this  court  and  it  is  there  held  (p.  107)  that  rule  19  (now  rule  20) 
requires  more  speciiSc  pleading,  and  that  such  an  answer  be  made 
more  definite  and  certain.  Such  an  answer  is  held  bad  for  want  of 
dcfiniteness  and  certainty  in  the  same  case,  (amended  pleading)  by 
Lawrencb,  J.  (p.  110  Id,), 

(8)  Sheldon  «.  Sabin  (4  2^.  T.  Civ,  Pro,  4),  is  a  very  recent  case 
and  at  page  9,  respecting  such  pleading,  holds:  **  An  answer  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief."  And  then  the  opinion 
refers  to  §  500,  Code  Civ.  Pro,,  and  adds:  '*The  denial  in  this  answer 
is  not  within  the  requirement  of  this  rule." 

(9)  The  Peo))le  v,  Korthern  R.  R.  Co.  (53  Barb.  101),  is  a  case 
where  it  is  said  in  the  opinion:  **  This  answer  demonstrates  the  wis- 
dom of  the  Code,  in  limiting  the  denials  in  an  answer  to  general  or 
specific  denials,  and  the  necessity  of  strictly  adhering  to  those  require- 
ments. It  contains  161  folios;  if  well  pleaded,  the  court  is  required 
to  wade  through  these  161  folios  to  ascertain  what  is  specially 
admitted,  or  specially  denied,  in  order  to  determine  what  is  denied,^"* 

(10)  Bixby  ^o.  Drezel  (9  Reporter,  080),  the  general  term  of  common 
pleas  holds :  '*  A  denial  of  all  the  allegations  of  a  pleading,  except  such 
as  are  thereafter  admitted  is  not  sanctioned  by  the  Code  (41  N.  T, 
400) ;  and  if  the  objection  had  been  raised  upon  the  trial  it  would 
have  been  fatal  without  amendment "  (Opinion  by  Van  Brunt,  J.). 

The  Code  of  Civil  Procedure  provides  (§  500)  that  the  answer  of 
the  defendant  must  contain,  (1)  *'A  general  or  specific  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief."  (2)  *<  A  statement  of  any  new  matter  constituting  u 
defense  or  counter-claim,  in  ordinary  and  concise  language,  without 
repetition."    The  Code  also  provides  (§546)  as  to  *  indefinite  or 
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was  not  admissible  under  the  answer,  becaase^it  tended 
to  prove  that  Allen  owned  the  notes. 

Under  the  objection  of  the  defendant,  the  court,  at 

the  trial,  excluded  entries  made  in  the  books  of 
n    the  Cook  County  Bank,  in  June,  1876,  after  the 

plaintiff  was  appointed  receiver,  and  after  the  notes 
were  paid,  and  after  the  surplus  was  appropriated. 
The  exclusion  of  these  entries  was  proper.  The  rights 
of  the  defendant  could  not  be  varied  by  entries  thus 
made,  because  they  were  not  contemporaneous  entries 
made  in  the  due  course  of  the  business,  as  a  part  of 
the  res  gestcBy  but  were  made  by  one  of  the  parties 
after  the  rights  of  the  other  party  had  become  fixed. 
There  is  but  one  more  point  for  consideration.  The 
plaintiff  introduced  in  evidence  a  deposition  of  Allen, 
taken  in  February,  1879,  to  the  effect  that  he,  for  him- 
self individually,  had  procured  Bowen  to  obtain  the 
loan  from  the  defendant,  and  that  he  used  the  money, 
although  he  did  not  provide  the  collaterals,  and  that 
he  gave  no  instructions  to  transfer  the  three  notes  or 
their  proceeds  to  any  other  account.  The  plaintiff  also 
put  in  a  second  deposition  of  Allen,  taken  in  Decem- 
ber, 1879,  in  which  he  stated  that  the  three  notes 
belonged  to  the  Cook  County  Bank  when  the  loan  was 
obtained ;  that  it  was  obtained  for  the  use  of  that  bank  ; 
that  he  was  mistaken  in  his  first  deposition,  because 
he  had  not  then  carefully  considered  the  matter,  and 


uncertain  allegations:  ^*  Where  one  or  more  denials  or  allegations, 
contained  in  a  pleading,  are  so  indefinite  or  uncertain  tlftit  the  precise 
meaning  or  application  thereof  is  not  apparent,  the  court  may  require 
the  pleading  to  be  made  definite  and  certain  by  amendment."  Rule 
20  of  Supreme  Court  applies  to  this  case  (5  Ahb,  2f,  C.  107). 

N.  B.  Haines  «.  Herrick  (9  Ahb,  N.  C,  370)  was  decided  at 
special  term,  second  district,  June,  1881 ;  but  Leary  «.  Boggs  (3  N,  T. 
Civ.  Pro,  227),  in  the  same  department,  Kings  county,  was  decided  in 
March  term,  1883;  it  cannot  be  distinguished  from  McEncroe  v.  Decker, 
and  refers  to  and  follows  Miller  v,  McCloskey,  wjpra. 
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was  without  books  and  papers  to  refresh  his  memory  ; 
that  the  proceeds  of  the  loan  went  to  the  credit  and 
benefit  of  the  Cook  County  Bank  ;  that  the  surplus  of 
the  notes  belonged  to  that  bnnk  ;  and  that  the  reason 
he  believed  so  was  that  lie  never  used  or  attempted  to 
use  the  surplus,  and  never  gave  any  direction  for  its 
application  to  any  purpose.  Afterwards,  Bowen,  on 
his  examination,  was  asked  by  the  defendant  to  state 
whether  Allen  gave  him  any  direction  as  to  the  use  of 
such  surplus.  The  plaintiff  objected  generally  to  the 
evidence,  and  the  court  allowed  it  as  competent  in 
contradiction  of  the  testimony  of  Allen  on  the  subject. 
Bowen  then  testified  that  Allen  told  him  to  appropri- 
ate the  surplus  on  the  note  of  Allen,  indorsed  by 
•  [•]  Bowen,  on  which  it  was  applied.  It  is  plain  that 
this  evidence  was  competent.  It  was  not  offered 
in  impeachment  of  Allen,  as  going  to  show  that  on 
some  occasion  he  had  told  Bowen  that  he  had  given 
instructions  to  appropriate  the  surplus  of  the  notes. 
In  such  a  case  it  would  have  been  necessary  to  ask 
Allen  in  advance  whether  he  had  not  told  Bowen  that 
he  had  given  such  instructions,  in  order  to  direct  his 
attention  to  the  specific  person  to  whom  it  was  alleged 
that  he  had  made  a  statement  that  he  had  given  such 
instructions,  when  he  was  now  testifying  that  he  had 
not  given  such  instructions.  But  the  evidence  offered 
was  not  of  that  character.  The  issue  on  trial  was 
whether  the  notes  belonged  to  Allen  or  the  Cook 
County  Bank.  To  prove  they  did  not  belong  to  Allen, 
the  plaintiff  had  procured  Allen  to  testify,  that  the 
reason  he  believed  that  the  surplus  of  the  notes  be- 
longed to  the  Cook  County  Bank  was  because  he  had 
never  given  any  directions  to  apply  the  surplus  to  any 
purpose.  The  answer  stated  that  the  defendant  had 
applied  the  surplus  by  direction  of  Bowen.  Then, 
when  Bowen  was  afterwards  examined  by  the  defend- 
ant to  show  that  Allen  owned  the  three  notes,  he 
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[•]    testified  that  Allen  told  him  to  apply  the  surplus 

on  a  note  of  his,  indorsed  by  Bowen,  which  the 

defendant  had.     This  was  direct  proof  on  a  direct 

issue  in  the  case,  and  not  proof  on  a  collateral  matter. 

The  judgment  of  the  circuit  court  is  affirmed. 


ERKENBRACH,   Appellant,  v.   ERKENBRACH, 
Respondent. 

N.  Y.  Common  Pleas,  General  Term,  January, 

1884. 

§§  1766-1771. 

Alimony. — Not  granted  after  entry  of  decree  of  separation. — Provition 
may  he  made  for  support  of  children, 

A  direction  for  the  payment  of  alimony  by  the  husband  to  the  wife, 
cannot  be  made  after  the  entry  of  a  decree  of  separation  making  no 
provision  therefor ;  but  provision  for  the  support  of  the  children 
may  be  so  made. 

{Decided  January  21,  1884.) 

Appeal  by  plaintiff  from  order  of  special  term 
denying  her  motion  for  an  allowance  of  $1,200,  per 
annum  for  her  support  and  for  the  support  and  educa- 
tion of  the  children  of  the  parties. 

A  decree  of  separation  was  granted  in  this  action 
to  plaintiff  in  August,  1869.  The  custody  of  their 
three  children  (born  respectively  in  1863,  1805  and 
1867),  was  awarded  to  plaintiff.  No  provision  for  ali- 
mony, nor  for  the  support,  education,  or  care  of  the 
children  was  made  in  the  decree.  This  motion  was 
made  in  March,  1879.    A  reference  was  ordered  to  take 
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proof  as  to  what  would  be  a  suitable  and  i)roper  allow- 
ance, in  the  nature  of  alimony,  for  the  plaintiff,  and 
for  the  support  and  maintenance  of  herself  and  chil- 
dren, and  as  to  the  duty  of  the  defendant  to  pay  such 
allowance.  The  referee  reported  that  the  defendant 
should  have  devoted  one-third  of  his  income,  viz.,  $1,200 
a  year,  to  the  support  of  his  wife  and  children  from 
April,  1877,  and  that  that  annual  sum  should  be  charged 
against  him  since  that  time,  and  paid  by  him  thence- 
forward every  year.  On  motion  to  confirm  the  report 
and  for  an  order,  or  decree,  carrying  into  effect  the 
conclusions  and  recommendations  contained  therein, 
the  court  sustained  defendant's  objection  to  the  juris- 
diction of  the  court,  on  the  ground  that  it  then  had 
no  power  to  make  any  allowance  whatever  to  the 
plaintiff  by  the  way  of  alimony,  and  denied  the  mo- 
tion. From  the  order  entered  upon  that  decision  the 
plaintiff  appealed. 

J.  A.  Welch^  for  appellant. 
/.  J.  MarriUy  for  respondent 

J.  P.  Daly,  J. — The  court  had  jurisdiction  of  this 
motion  so  far  as  it  involved  an  application  for  an  allow- 
ance, to  the  plaintiff,  for  the  care  and  education  of  the 
children  of  the  marriage,  who  had  been  committed  to 
her  care  by  the  judgment  of  separation.  Section  69 
of  the  statutes  (2  R.  8.  148)  provides  as  follows  : 

"In  any  suit  brought  by  a  married  woman  for  a 
divorce,  or  for  a  separation  from  her  husband,  the 
court  in  which  the  same  shall  be  pending,  may,  during 
the  pendency  of  the  cause,  or  at  its  final  hearing  or 
afterwards,  as  occasion  may  require,  make  such  order 
as  between  the  parties,  for  the  custody,  care  and  edu- 
cation of  the  children  of  the  marriage,  as  may  seem 
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necessary  and  proper,  and  may  at  any  time  thereafter 
annnl,  vary  or  modify  such  order."* 

The  order  of  reference  required  the  referee  to 
report  as  to  a  suitable  and  proper  allowance  for  the 
support  and  maintenance  of  the  plaintiff  and  her 
children.  The  referee  reported  a  gross  snm,  instead 
of  reporting  separately  what  allowance  was  proper  for 
the  care  and  education  of  the  children,  so  that  that  ap- 
plication could  be  passed  upon  independently  of  the 
application  for  an  allowance  to  the  wife  for  her  support. 

The  report  might  have  been  sent  back  for  separate 
findings  as  to  the  wife  and  children  and  the  order  ap- 
pealed may  be  modified  to  that  extent. 

It  is  proper,  however,  upon  this  appeal  to  examine 
the  question  as  to  whether  or  not  the  court  had  juris- 
diction to  make  on  order  for  the  support  of  the  wife.  It 
will  be  observed  that  the  section  69  of  the  statute  quoted 
above,  does  not  authorize  an  order,  after  final  hearing, 
for  the  support  of  the  wife,  but  only  for  the  custody, 
care  and  education  of  the  children.  There  is  no  other 
statutory  provision  which  authorizes  the  making  of 
an  order,  after  the  final  hearing,  for  the  support  of 
either  wife  or  children.  This  circumstance  was  deemed 
conclusive,  in  the  court  of  appeals,  on  the  ques- 
tion whether  an  order  for  alimony  might  be  made  after 
a  judgment  of  divorce  had  been  granted  (Kamp  v. 
Kamp,  59  iT.  Y.  212).  The  reasoning  based  on  that 
section  is  found  in  the  opinion  of  Judge  Grover, 
which  although  a  dissenting  opinion  (on  a  minor  ques- 
tion of  practice  involved),  was  adopted  by  the  court 
as  an  exposition  of  the  law  on  the  main  question  be- 
fore the  court.  Judge  Allei^  who  wrote  the  prevail- 
ing opinion  saying.  **  Judge  Guover  has  clearly  dem- 
onstrated that  the  entire  procedure  to  compel  the  de- 
fendant to  pay  a  heavy  tribute  annually  to  the  plaintiff 

*  Repealed  by  Laws  of  1880,  chap.  245,  and  {  1771  of  the  Code  of 
Civil  Procedure  cDncttd  in  its  plnce. 
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trader  the  name  of  alimouy,  in  a  suit  terminated  by 
final  jadgment,  divorcing  the  parties  a  vinculo^  and 
declaring  their  rights,  more  than  eighteen  years  before 
these  proceedings  were  instituted,  is  not  only  without 
precedent  but  without  jurisdiction. 

"  As  said  in  substance  by  Judge  Orovkr,  the  juris- 
diction of  the  court  over  the  subject  matter  of  the  ac- 
tion and  over  the  parties,  in  respect  to  all  matters  in- 
volved in  it,  terminated  with  the  entry  of  final  judg- 
ment therein,  except  to  enforce  the  judgment  and  carry 
out  its  provisions,  or  to  correct  any  mistakes  in  the 
record,  upon  proper  application,  made  within  a  reason- 
able time.    The  parties  from  that  time,  were  no  longer, 
husband  and  wife,  and  had  no  claims  upon  each  other 
growing  out  of  the  relations    before   then   existing 
between  them,  except  such  as  were  given  by  the  judg- 
ment." 

Judge  GnovER,  in  his  opinion,  says:  *' The  claim 
of  the  wife  for  support  is  to  be  determined  by  her 
situation  and  probable  wants,  and  the  ability  of  the 
husband  to  provide  therefor,  at  the  time  of  making 
the  decree. 

•*  If,  at  the  time,  such  facts  do  not  require  the  court 
to  make  such  a  provision,  and  it  is  not  made  by  the 
decree,  it  is  equally  final  in  respect  thereto  as  though 
such  provision  was  made.  The  wife  has  no  right, 
afterwards,  to  come  in  and  show  that,  although  from 
her  situation,  or  the  circumstances  of  the  husband  at 
the  time  of  rendering  the  decree  a  provision  for  her 
support  would  not  have  been  proper,  yet  subsequent 
changes  require  it  to  be  made. 

**  This  would  entirely  set  aside  that  provision  of 
sfection  45*  requiring   that   in  making  such  provision, 
regard  must  be  had  to  the  circumstances  of  the  imrties 
at  that  time.     If  the  husband  after  the  dissolution  of 


♦  Now  S  1769,  Bub'd  2,  of  the  Code  of  Civil  Procedure. 
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the  marriage  acquires  property,  the  former  wife  is  not 
entitled  to  any  increase  in  her  allowance  on  account  of 
the  property  so  acquired,  nor  can  the  husband  claim 
exemption  from  payment  of  what  is  required  by  the 
decree  on  account  of  subsequent  losses  sustained, 
of  property  which  he  then  had,  any  more  than  exemp- 
tion from  the  payment  of  any  other  judgment  which 
may  have  been  rendered  against  him. 

"All  this  appears  from  section  46  of  the  statute. 
But  if  any  possible  doubt  remained,  it  would  be  re- 
moved by  section  69,  which  carefully  confers  the 
power  of  subsequently  modifying  the  decree  in  respect 
to  the  custody,  care  and  education  of  the  children  of 
the  marriage,  while  conferring  no  such  power  to  modify 
the  decree  in  respect  of  the  support  of  the  wife." 

It  is  true  that  the  learned  judge  subseqaently  says, 
"  Cases  in  which  a  separation,  in  other  words,  of  di- 
vorce from  bed  and  board,  have  been  decreed,  are  not 
analogous.  In  the  latter,  the  relation  of  husband  and 
wife  still  exists  between  the  parties,  the  rights  and 
duties  resulting  therefrom  being  merely  suspended  by 
the  judgment.  In  the  former,  as  we  have  seen,  that  rela- 
tion is  terminated  by  the  decree,  and  the  subsequent 
relation  of  the  parties  is  the  same  as  though  no  marriage 
between  them  had  ever  occurred."  But  this  observa- 
tion as  to  actions  for  separation  was  obiter.  There 
was  no  such  case  before  the  court,  but  on  the  other 
hand  there  was  before  the  court  for  construction  the 
only  statutory  provision  authorizing  an  order  for  main- 
tenance after  judgment,  either  in  actions  for  divorce 
orfor  separation,  and  the  court  held  that  provision  to 
be  conclusive  against  the  right  to  an  order  for  alimony 
after  divorce,  because  it  carefully  conferred  the  powfer 
to  modify  the  decree  as  to  the  support  of  the  children 
and  conferred  no  such  power  as  to  the  support  of  the 
wife.  This  reasoning  applies  with  equal  force  to  ac-. 
tions  for  separation,  for  the  section  thus  construed  to 
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be  conclusive  as  to  the  power  of  the  court,  embraces 
by  its  terms  both  actions.  The  distinction  drawn  by 
Judge  Grover  between  actions  for  divorce  and  separa- 
tion was  not  adopted  by  the  court,  either  expressly  or 
impliedly.  The  distinction  is  not  warranted  by  the 
effect  given  by  him  to  the  statute  under  examination, 
and  cannot  be  recognized  by  us  if  the  reasoning  in 
Kamp  V.  Kamp  is  to  control. 

The  order  appealed  from  should  be  modified  by  de- 
nying the  motion  to  confirm  the  referee's  report  as  far 
as  allowance  or  alimony  to  the  plaintiff  is  concerned, 
but  referring  the  petition  to  a  referee  to  ascertain  and 
report  a  suitable  and  proper  allowance  to  plaintiff  for 
the  past  and  future  care  and  education  of  the  children 
of  the  marriage. 

No  costs  of  this  appeal  to  either  party. 

Beach,  J.,  concurred. 

Daly,  Cb.  J. — [Dissenting.] — I  do  not  concur  in 
Judge  J.  P.  Daly's  conclusion.  In  my  opinion,  the 
construction  put  upon  the  statute  in  Kamp  v.  Kamp 
(69  N.  T.  212),  applies  only  to  divorces  which  termi- 
nate the  marriage  relations,  and  which  are  necessarily 
final  as  respects  their  rights  ;  and  does  not  apply  in  a 
case  like  this,  of  separation  from  bed  and  board,  for 
the  reasons  suggested  by  Justice  Grover,  in  Kamp  c. 
Kamp,  that,  in  the  latter  case  the  relation  of  man  and 
wife  still  exists  between  the  parties,  the  rights  and 
duties  resulting  therefrom  being  merely  suspended  by 
the  judgment.  There  is,  it  is  true  some  difficulty  in 
the  fact  that  the  59th  section  giving  authority  to 
modify,  vary  or  annul  the  decree,  as  respects  the 
custody  of  children,  applies  equally  to  a  suit  brought  by 
a  married  woman  for  a  divorce  dissolving  the  marriage 
contract,  or  for  a  separation  from  her  husband ;  but 
the    effect  given    to    this    section,  when   it  is   con- 
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stmed  in  connection  with  the  provisions  in  the  3d 
article,  providing  for  divorces  dissolving  the  marriage 
contract  is  not  necessarily  to  be  given  to  the  provisions 
in  the  4th  article,  governing  separations  or  limited 
divorces;  where  the  provisions  are  somewhat  dif- 
erent  as  to  the  54th  section  of  the  latter  article,  which 
declares  that  in  decreeing  a  separation,  in  any  snch 
.  suit,  the  court  may  make  such  further  decree,  as  the 
nature  and  circumstances  of  the  case  may  require ; 
and  the  provisions  of  the  66th  section,  providing  that 
the  separation  may  be  revoked  at  any  time,  by  the 
court  by  which  it  was  pronounced,  under  such  regula- 
tions and  restrictions  as  it  may  impose,  on  the  joint  ap- 
plication of  the  parties,  and  upon  their  producing  satis- 
factory evidence  of  their  reconciliation;  whereas,  in 
the  previous  article  relating  to  dissolving  the  marriage 
contract,  what  the  courts  are  empowered  to  do,  where 
the  suit  is  by  the  wife,  is  to  compel  the  husband  to 
provide  such  suitable  allowance  for  her  support,  as  the 
court  shall  deem  just,  having  regard  to  the  circum- 
stances of  the  parties  respectively,  and  to  provide  for 
the  maintenance  of  the  children  of  the  marriage ; 
whilst  the  54th  section,  before  referred  to,  is  much 
more  general  as  to  the  further  decree  which  the  court 
may  make,  upon  decreeing  the  separation,  whether  for 
a  limited  period  or  forever. 
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WILLIAMS  V.  WADDELL. 

Supreme  Court,  New  York  Couktt,  Special  Terai, 
April,  1884, 

§§  683,  844. 

Attachment — Junior  attaching  creditor  on  moving  to  vacate  prior^  mtut 

furnish  legal  evidence  of  the  existence  of  his  lien. — Affidavit  sworn 

to  mithofit  the  statCy  without  certificate  t/iat  the  officer  taking 

it  is  authoinsed  to  take  acknowledgments^  etc,  is 

not  sufficient. 

Where  a  creditor  who  has  obtained  an  attachment  ogainat  the  prop- 
erty of  a  defendant,  moves  to  vacate  a  prior  attachment  in  another 
action  against  the  defendant,  the  plaintiff  in  the  process  attacked, 
has  a  right  tocUiim  that  legal  evidence  of  the  existence  of  the  sub- 
sequpnt  lien  be  famished,  before  he  can  be  called  upon  to  justify 
his  own  proceedings. 

Where  an  affidavit  made  at  Richmond,  Ya.,  before  one  T.  E.,  was 
accompanied  with  a  certificate  subscribed  by  a  clerk  of  a  court  of 
the  city  of  Richmond,  to  the  effi»ct  that  stiid  T.  E.  was  a  notary 
public  in  and  for  said  city  and  state  aforesaid,  and  that  he  was  at 
the  time  of  taking  the  same,  duly  quiilificd  and  commissioned  as 
such,  and  that  the  affidavit  before  him  taken  was  in  due  form  of 
law  and  lliat  the  subscription  to  the  same  was  his  signature,  and 
tliere  was  nothing  to  show  that  he  was  authorized  to  take  ac- 
knowledgments or  affidavits  ;  Heldf  that  the  certificate  was  insuf- 
ficient and  that  there  being  uo  proof  of  the  powers  of  a  notary 
public  in  the  state  of  Virginia,  the  affidavit  was  not  legal  evidence 
of  the  facts  set  oiit  in  it. 

Where  on  a  potion  by  a  junior  attaching  creditor  to  vacate  a  prior 
attachment  it  appeared  that  the  junior  attachment  was  founded  ou 
such  an  affidavit; — BeM^  that  the  motion  must  be  denied. 

Tim  «.  Smith  (3  JV'.  Y,  Civ.  Fro.  847;  aff'd,  8  Id.  416),  followed. 

{Decided  Ap)-il2^,lSSA.) 

Mc^ion  to  vacate  an  attachment  on  the  ground  that 
it  was  issued  on  insufficient  affidavits. 

The  opinion  states  the  facts.  j 
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William  Z>.  Lewis  {Lewis  dh  Clapton^  attorneys), 
for  the  motion. 

Bobert  L.  Harrison^  opposed. 

Lawrence,  J. — This  is  a  motion  by  a  junior  attach- 
ing creditor  to  set  aside  a  prior  attachment,  on  the 
ground  of  the  insufficiency  of  the  affidavit  on  which 
such  prior  attachment  was  issued. 

In  Tim  v.  Smith  (3  N.  Y.  Civ.  Pro.  347),  it  was 
held  that  where  a  creditor  who  obtains  an  attachment 
against  property  of  a  defendant  moves  to  vacate  a  prior 
attachment  in  another  action  against  the  defendant, 
the  plaintiff  in  the  process  attacked,  has  a  right  to 
claim  that  legal  evidence  of  the  existence  of  the 
subsequent  lien  shall  be  furnished,  before  he  can  be 
called  upon  to  justify  his  own  proceedings.  That 
case  has  since  been  affirmed  by  the  court  of  api)eals 
(see  3  ir.  T.  Civ.  Pro.  416). 

In  this  case  the  prior  attaching  creditor  claims  that 
there  is  no  evidence  whatever  supporting  the  claim  of 
the  junior  attaching  creditor  against  the  debtor,  ex- 
cept the  unverified  statement  of  Robert  R.  Roberts, 
the  plaintiff.  The  alleged  affidavit  upon  which  the 
attachment  was  issued,  in  favor  of  Roberts  against 
Waddell,  purports  to  have  been  taken  before  a  notary 
public  in  the  city  of  Richmond,  in  the  state  of  Vir- 
ginia. 

Section  844  of  the  Code  of  Civil  Procedure  provides 
*'That  an  oath  or  affidavit  required  or  which  may  be 
received  in  an  action,  special  proceeding,  or  other  mat- 
ter, may  be  taken  without  the  state,  except  where  it 
is  otherwise  specially  prescribed  by  law,  before  an 
officer  authorized  by  the  laws  of  the  state  to  take  and 
certify  the  acknowledgment  and  proof  of  deeds  to  be 
recorded  in  the  state,  and  when  certified  by  him  to 
have  been  taken  before  him  and  accompanied  with  the 
like  certificates  as  to  his  official  character  and  the  genu- 
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ineness  of  his  signature  as  are  required  to  entitle  a 
deed  acknowledged  before  him  to  be  recorded  within 
the  state,  may  be  used  as  if  taken  and  certified  in  this 
state  by  an  officer  authorized  by  law  to  take  and  certify 
the  same." 

The  certificate  which  is  attached  to  the  alleged  affi- 
davit of  Mr.  Roberts  as  to  the  effect  that  Tazewell 
EUett,  before  whom  the  above  affidavit  was  taken,  is 
a  notary  public  in  and  for  said  city  and  state  aforesaid, 
and  that  he  was  at  the  time  of  taking  the  same  duly 
qualified  and  commissioned  as  such,  and  that  the  affi- 
davit before  him  taken  is  in  due  forln  of  law,  and  that 
the  subscription  to  the  same  is  his  genuine  signature. 
This  certificate  is  subscribed  by  the  clerk  of  the  Hust- 
ings Court  of  the  city  of  Richmond. 

It  is  objected  on  the  part  of  the  senior  attaching 
creditors,  that  this  certificate  is  insufficient  because 
there  is  nothing  either  in  the  affidavit  or  in  the  certifi- 
cate of  the  clerk  of  the  court  to  show  that  a  notary 
public  in  the  state  of  Virginia  is  authorized  to  take 
the  acknowledgment  and  proof  of  deeds  to  be  re- 
corded in  that  state,  and  that  therefore  it  does  not 
appear  that  he  is  authorized  to  take  such  acknowledg- 
ment, and  it  is  claimed  that  in  the  absence  of  such 
proof  the  court  cannot  take  cognizance  of  such 
official  power  of  a  notary  public.  I  am  inclined  to 
agree  with  the  counsel  in  this  position.  The  taking  of 
the  acknowledgment  of  deeds  is  no  part  of  the  general 
duties  of  a  notary  public,  and  the  power  to  take  such 
acknowledgment  was  not  conferred  upon  such  officer 
oven  in  this  state  until  a  comparatively  recent  period 
(See  3  Retnsed  Stat.  7th  ed.  p.  2375 ;  Laws  of  1859, 
chap.  360).  The  clerk  does  not  certify  that  Mr. 
EUett  was  authorized  under  the  laws  of  the  state  of 
Virginia  to  take  an  affidavit.  He  simply  certifies  that 
the  oath  is  in  due  form  of  law,  and  that  the  signature 
is  genuine.  This  is  far  from  certifying  that  EUett 
Vol.  v.— 13 
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as  snch  a  notary  public,  is  anthorized  to  take  and 
certify  the  acknowledgment  and  proof  of  deeds  to  be 
recorded  in  the  state.  There  is  no  proof  in  the  case 
under  section  942  of  the  Code  of  Civil  Procedure  show- 
ing what  the  powers  of  a  notary  public  are  in  the  state 
of  Virginia. 

For  these  reasons  I  shall  deny  this  motion^  with 
costs. 


WINTER  V.  HAMM,  as  Treasurer  op  the  Alle- 
MANEN  Krakken  Unterstitzlngs  Verein. 

City  Court  of  New  York,  Special  Term,  Jakuabt, 

1884. 

§§  316,  1919. 

JurMiction, — City  Court  of  New  Torh  Km,  of  aetUn  agavnU  unincor^ 

porated  asBociation,-^8ue/i  aasoeiation  may  he  sued  for  breach  of  its 

official  obligation  by  one  of  its  members, — Instance  of  complaint^ 

uhieh  sufficiently  alleged  a  cause  of  action^  of  the  sutjed  of 

ukieh  the  court  hetd  jurisdiction. 

The  city  court  of  New  York  has  jurisdiction  in  actions  against  on 
uu incorporated  association  sued  in  the  name  of  its  president  or 
treasurer.  [*] 

Where  in  an  action  against  the  treasurer  of  an  unincorporated  associa- 
tion to  recover  damages  for  the  plaintifiTs  wrongful  expulsion 
therefrom,  the  complaint  alleged  that  among  other  benefits  to  be 
derived  from  such  membership  was  a  provision  for  the  support  of 
a  member  in  case  of  sickneBS,  from  the  funds  of  the  association; 
payment  of  the  burial  expenses  in  the  event  of  his  death  or  the 
death  of  his  wife,  eic. ;  that  of  all  these  rights,  privileges  and  bene- 
fits the  plaiutitf  was  deprived  by  the  alleged  wrongful  act  of  the 
association  in  its  ofiiciul  capacity  by  reason  of  his  expulsion  there- 
from, which  he  alleges  was  unlawful,  and  that  after  such  expulsion 
he  became  sick,  which  entitled  him  to  support  but  which  was 
refused  because  of  such  expulsion : — Held^  that  the  court  had  juris- 
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diction  of  the  subject  matter  of  the  action ;[']  and  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action  ;[*,  *]  that  as 
between  an  individual  member  on  the  one  hand  and  the  association 
in  its  official  capacity  on  the  ether  the  association  is  to  be  regarded 
as  a  ^[uan  corporation  capable  of  being  sued  by  such  member  for 
any  breach  of  its  official  obligations.  [*] 

Olancy  e.  Terhune  (1  C%  Ot,  R  239);  Strebe  e.  Albert  (Id.  876), 
followed.  [',  «J 

(Decided  January  29,  1884.) 

Bemnrrer  to  complaint. 

The  opinion  states  the  facta. 

MiaZ  F.  SaRj  for  demorrer. 

Eenry  Wehle  (  Wehle  &  Jordan^  attorneys),  opposed. 

Bbowkx,  J. — ^This  is  an  action  brought  against 
an  unincorporated  association  under  section  1919  of  the 
Code  of  Civil  Procedure.  The  amended  complaint 
alleges  the  nominal  defendant,  Karl  Hamm,  to  be  its 
treasurer,  and  that  the  association  comprises  the  statu- 
tory number  of  members ;  that  the  plaintiff  was  a  mem- 
ber ;  that  he  complied  with  his  duties  as  such,  that  he 
paid  the  requisite  sums  to  entitle  himself  to  its  bene- 
fits ;  that  he  was  at  all  times  ready  and  willing  to  per- 
form the  duties  of  membership,  and  recites  the  benefits 
provided  by  its  laws — then,  that  he  was  expelled  from 
said  association  without  cause,  hearing  or  notice,  on 
July  26,  1883,  in  contravention  of  the  terms  of  the 
by-laws  of  the  association,  and  ousted  from  his  mem- 
bership therein,  and  from  the  rights  and  privileges 
thereof,  and  that  he  became  sick  and  entitled  to  its 
support,  under  its  by-laws,  but  that  it  refused  to  ex- 
tend him  the  benefits  on  the  ground  of  his  expulsion, 
for  which  he  asks  damages. 

The  defendant  interposes  a  demurrer  to  the  amended 
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complaint  on  tliree  groands,  to  wit :  Ist.  That  it  appears 
upon  the  face  of  the  amended  complaint  that  the  conrt 
has  not  jurisdiction  of  the  person  of  the  defendant.  2d. 
That  it  appears  in  a  like  manner  that  the  court  has 
not  jurisdiction  of  the  subject  of  the  action.  And  3d. 
That  it  likewise  appears  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

As  to  the  first  objection :  The  claim  is  made  that 
this  court  has  jurisdiction  only  in  actions  against  a 
natural  person,  or  against  a  foreign  or  domestic 
[']  corporation,' and  not  against  an  incorporated  asso- 
ciation. This  contention  is  not  tenable.  The 
action  is  brought  against  an  officer  of  an'incorporated 
association,  which  may  be  sued  in  the  name  of  its 
president  or  treasurer  for  the  time  being  (Code,  §  1919). 
The  existence  of  the  right  to  maintain  an  action  in 
this  form  has  been  declared  by  this  court  in  the  case 
of  Clancy  v.  Terhune  (1  City  CL  R.  239) ;  Strebe  v. 
Albert  (1  Id.  376). 

As  to  the  second  objection :  The  question  is,  has 
this  court  jurisdiction  of  the  subject  matter)  In  the 
case  of  Strebe  v.  Albert  {supra)  it  was  held  that 
[*]  as  between  an  individual  member  on  the  one 
hand,  and  the  association  in  its  official  capacity 
on  the  other,  the  association  is  to  be  regarded  as  a 
quasi  corporation,  capable  of  being  sued  by  such  mem- 
ber for  any  breach  of  its  official  obligations.  It  was 
an  official  obligation  upon  the  part  of  the  association 
of  which  the  defendant  is  treasurer,  to  i)ermit  the 
plaintiff,  as  a  member,  to  remain  in  the  possession  and 
enjoyment  of  the  privileges  and  benefits  arising  or 
growing  out  of  his  membership.  The  plaintiff  alleges 
in  his  pleading  that,  among  other  benefits  to  be  de- 
rived from  such  membership,  was  a  provision  for 
support  of  the  member  in  case  of  sickness,  from  the 
funds  of  the  association,  payment  of  the  burial  ex- 
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penses  in  the  event  of  a  member's  death,  or  the  death 
of  a  member's  wife,  Ac,  Ac.  Of  these  rights,  privi- 
leges and  benefits  the  plaintiff,  was  deprived  by  the 
(alleged)  wrongful  act  of  the  association  in  its  official 
capacity,  by  reason  of  his  expulsion  therefrom,  which 
he  alleges  was  unlawful,  and  he  avers  that  after  such 
expulsion  he  became  sick,  which  entitled  him  to  sup- 
port, but  which  was  refused  because  of  the  expulsion, 
which  he  claims  was  unlawful,  and  as  damages  for 
which  he  claimed  $500.  All  the  necessary  allega- 
tions are  set  forth  in  the  amended  complaint,  and  a 
damage  resulting  from  the  wrongful  act  of  the 
[']  association  is  alleged.  These  facts  confer  juris- 
diction upon  the  court  of  the  subject  matter  of 
the  action  (Code,  §  315).  If  the  facts  are  imperfectly 
or  informally  averred,  or  lack  definiteness,  or  are 
argumentatively  averred,  the  remedy  is  by  motion  to 
make  more  definite  and  certain.  It  will  be  deemed 
to  allege  what  can  by  reasonable  and  fair  intendment 
be  implied  from  the  allegations.  Marie  v.  Garrison,  83 
IT.  T.  14 ;  1  Chitty's  Pleadg.  713. 

As  to  the  third  objection  :  This  objection  is  fully 
answered  by  the  foregoing.    The  complaint  states 
[*]    sufficient  to  entitle  the  plaintiff  to  maintain  his 
action. 

Demurrer  overruled.  Judgment  for  plaintiff  there- 
on with  costs,  with  leave  to  defendant,  however,  to 
withdraw  said  demurrer  and  answer  over  within  six 
days  from  entry  of  order,  upon  payment  of  $20  costs 
to  plaintiff's  attorneys. 
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Subbooate's  Coubt,  New  Yokk   County,  Apbil, 

1884. 

§§  1865,  2621. 

Probate  of    wiU — Proof  of  exutenee  of  tvbsequent  toUl  revoking  one 

offered  for  probate  may  be  parol^  and  need  not  conform  to  statute 

rettpeeting  establishment  of  lost  will. — Instance  of  evidence  of 

such  facts  which  toas  insufficient. 

In  a  proceeding  for  the  probate  of  an  alleged  last  will  and  testament 
parol  proof  of  the  execution  of  a  subsequent  will,  and  that  it  con- 
tained a  clause  revoking  all  former  wills  is  properly  admitted,  and 
such  facts  may  be  proved  by  the  testimony  of  a  single  witness. 

In  such  case  the  statutory  provisions  as  to  the  particular  kind  of 
proof  required  for  the  establishing  of  a  lost  or  destroyed  will 
(Code  of  Civil  Procedure,  §f  1865,  2621),  have  no  application,  and 
any  legal  evidence  of  the  existence  of  a  will  executed  subsequent 
to  the  one  offered  for  probate  is  sufficient  to  justify  the  denial  of 
probate  to  the  earlier  paper. 

Where  in  proceedings  for  the  probate  of  an  alleged  last  will  and  testa- 
ment, executed  in  February,  1867,  one  Y.  testified  that  in  the  fall  of 
1868,  he,  in  company  with  one  A.,  now  deceased,  entered  an  office 
where  they  were  employed,  and  saw  the  testator,  who  declared 
that  the  object  of  his  visit  was  to  have  a  will  drawn;  that  said  A. 
at  once  sat  down,  and  drew  it  in  accordance  with  the  testator's  direc- 
tions; that  the  testator  said  he  had  bad  a  will  drawn  about  a  year 
before,  and  asked  to  have  a  revocation  clause  inserted,  and  A.  siaid  he 
would  have  inserted  it  without  special  direction ;  that  when  it  was 
finished  A.  read  it  aloud  to  the  testator,  and  it  was  duly  executed,  A. 
and  the  witness  acting  as  subscribing  witnesses : — Eeld^  that  the  only 
evidence  as  to  the  existence  of  a  revoking  clause  was  mere  hearsay, 
and  that  the  instrument  propounded  as  the  last  will  and  testament 
of  the  decedent  should  be  admitted  to  probate  unless  its  validity 
was  attacked  on  other  grounds. 

Harris  e.  Harris  (26  N,  T.  433),  followed. 

(Deeided  April  9, 1884.) 
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Proceedings  for  the  probate  of  a  paper  purporting 
to  be  the  last  will  and  testament  of  Michael  Colligan, 
deceased. 

Jeroloman  <£•  ArrouosmitJi,  for  proponent. 

Michael  J.  McKenna^  for  contestants. 

BoLLii^S)  Surrogate.— An  instrument  purporting 
to  be  the  will  of  this  decedent  and  bearing  date  Feb- 
ruary 18,  1867,  was  lately  propounded  for  probate  in 
this  court.  Its  due  execution  has  been  satisfactorily 
proved,  and  the  evidence  leaves  no  room  for  doubting 
the  testamentary  capacity  of  its  maker,  and  his  free- 
dom from  undue  influence  and  restraint.  But  its 
admission  to  probate  is  opposed  upon  the  ground  that 
its  provisions  were  revoked  by  a  Jater  will,  which  the 
testator  is  claimed  to  have  executed  in  the  year  1868. 
Such  later  will  has  not  been  produced  before  the  surro- 
gate. A  fruitless  search  has  been  made  for  it,  and  it  is 
probably  not  now  in  existence.  Mr.  Voorhis,  a  witness 
in  behalf  of  the  contestants,  had  described  the  circum- 
stances connected  with  its  execution,  and  to  some 
extent,  also,  the  character  of  its  provisions.  No  other 
testimony  in  this  regard  has  been  introduced. 

The  question  now  presents  itself  whether  there  is 
sufficient  evidence  to  warrant  me  in  rejecting  the  paper 
here  propounded,  upon  the  ground  that  it  was  effectu- 
ally revoked  after  execution.  To  deny  it  probate  is 
practically,  of  course,  to  give  effect,  in  part  at  least,  to 
the  alleged  later  will,  by  which  it  is  claimed  to  have 
been  superseded  ;  and  it  is  argued  in  behalf  of  the  pro- 
ponents  that  such  denial  is  unwarrantable,  unless  the 
contestants  have  introduced  the  kind  and  amount  of 
evidence  which  would  be  required  as  the  basis  of  estab- 
lishing the  later  paper  as  a  lost  or  destroyed  will. 
Section  1865  of  the  Code  of  Civil  Procedure  provides 
that  a  lost  or  destroyed  will  cannot  be  *' established '' 
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unless  it  was  "in  existence  at  the*  time  of  the  testator's 
death  or  was  fraudulently  destroyed  in  his  lifetime," 
nor  unless  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness. 

Section  2621  of  the  same  Code  declares  that  a  lost 
or  destroyed  will  can  be  admitted  to  i)robate  in  the 
surrogate's  court,  but  only  in  a  case  where  a  judgment 
establishing  the  will  can  be  rendered  in  the  supreme 
court  as  prescribed  in  section  1865,  svpra^  of  the  Code. 
Jurisdiction  in  this  regard  was  for  the  first  time  granted 
the  surrogate  of  this  county  by  chapter  359  of  the  Laws 
of  1870.  But  even  before  that  date  it  had  been  more 
than  once  decided  that  ''  the  surrogate,  having  exclu- 
sive jurisdiction  to  hear  and  determine  whether  an 
instrument  propounded  was  the  last  will  of  a  decedent, 
must  by  implication  have  jurisdiction  to  determine  all 
subsidiary  questions  "  (In  re  Simpson,  56  How.  Pr. 
125).  "  The  true  rule,"  added  the  court  in  that  case, 
**  seems  to  be  that  where  it  is  necessary  to  take  proof 
of  the  destroyed  subsequent  will  for  the  purpose  of 
determining  whether  the  instrument  submitted  for 
probate  was  the  testator's  last  will,  the  surrogate  has 
power  to  hear  the  evidence  and  determine  that  ques- 
tion, but  where  the  object  of  the  evidence  is  to  estab- 
lish the  destroyed  subsequent  will,  as  a  testamentary 
disposition  of  the  testator's  estate,  valid  and  ejffectual 
for  that  purpose  at  the  time  of  his  death,  then  the  sur- 
rogate is  deprived  of  jurisdiction,  and  resort  must  be 
had  to  the  supreme  court."  See  also  Nelson  ^j.  McGif- 
fert  (3  Barb.  Ch.  158).  While  neither  of  the  cases  just 
cited  determines  the  precise  question  here  presented, 
they  nevertheless  tend  strongly  to  support  the  claim  of 
these  contestants,  involving,  as  they  do,  the  doctrine 
that  the  denial  of  probate  to  a  will  because  of  its  revo- 
cation by  another  will  of  later  date  is  in  no  sense  the 
** establishing"  of  the  latter.    If  this  be  so,  the  statu- 
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tory  provisions  as  to  the  particular  kind  of  proof 
[']  required  for  such  "  establishing '*  have  no  applica- 
tion to  the  present  situation.  Any  legal  evidence 
ivhich  satisfies  the  surrogate  of  the  existence  of  a  will 
executed  subsequently  to  the  one  offered  for  probate 
is  sufficient  also  to  justify  the  denial  of  probate  to  the 
earlier  paper.  It  is  not  necessary  that  two  witnesses 
should  testify  as  to  the  contents  of  the  later  instru- 
ment, nor  is  it  necessary  to  show  that  such  instrument 
was  in  existence  at  the  time  of  the  testator's  death,  or 
that  if  not  then  in  existence  it  had  been  fraudulently 
destroyed  in  his  lifetime. 

Harris  v.  Harris  (26  iT.  F.  438)  was  an  action  .  for 
partition,  wherein  the  plaintiff  claimed  title  as  one  of 
the  heirs-at-law  of  his  father,  who  was  alleged  to  have 
died  intestate.  The  defendants,  brothers  of  the 
[*J  plaintiff,  claimed  to  be  exclusive  devisees  under 
their  father's  will.  The  plaintiff  set  up  in  opposi- 
tion to  their  contention  that,  prior  to  the  commence- 
ment of  the  partition  suit,  the  defendants  had  begun 
an  action  in  the  supreme  court  for  the  establishment 
as  a  will  of  an  instrument  claimed  to  have  been  lost  or 
destroyed,  and  that  such  action  had  resulted  in  a 
judgment  adverse  to  them.  He  insisted,  therefore, 
that  the  invalidity  as  a  will  of  any  such  instrument 
had  been  for  all  purposes  determined  in  that  proceed- 
ing, and  that,  even  if  the  matter  were  not  res  adjudi- 
cataj  the  parties  claiming  under  the  alleged  will 
should  be  held  to  the  same  strictness  of  proof  in  the 
partition  suit,  as  the  statute  demanded  in  direct  pro- 
ceedings for  establishing  lost  or  destroyed  wills.  The 
supreme  court  sustained  this  view  (Harris  v.  Harris, 
36  Barh.  88),  holding  that  the  statute  in  question  pre- 
scribed an  invariable  rule  of  evidence  ;  that  its  opera- 
tion was  not  limited  to  proceedings  brought  for  the 
•express  purpose  of  proving  or  establishing  an  instru- 
ment as  the  foundation  of  the  administration  of  an 
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estate,  but  that  the  language  was  broad  enoagh  for 
universal  application. 

This  judgment  was  reversed  by  the  court  of  appeals 
(26  2!f.  T.  433),  which  held  that  the  statutory  pro- 
vision respecting  the  mode  of  establishing  lost  wills 
related  only  to  the  special  proceeding  pointed  out  by 
that  statute,  and  did  not  abolish  the  common  law  rule 
of  evidence,  which  allowed  the  proof  a  lost  will  by  a 
single  credible  witness.  That  such  evidence  is  suffi- 
cient is  also  declared  in  the  following  cases :  Jackson 
V.  Le  Grange,  19  Johns.  386 ;  Dan  v.  Brown,  4  Caw, 
483  ;  Jackson  v.  Betts,  6  Jd.  377  ;  Chapman  v.  Rogers, 
12  HuTiy  847;  Helyar  v.  Helyar,  1  Lee's  Cases  (Eng. 
K.  B.  &  Ch.)  472 ;  Brown  v.  Brown,  8  Mlis  <fe  BlacA. 
(Eng.  Q.  B.)  876;  Davis  t?.  Davis,  2  Binn.  (Pa.)  406; 
Graham  v.  O' Fallon,  3  Mo.  507;  Dickey  v.  Malechi,  6 
Id.  177 ;  Kearns  v.  Kearns,  4  Harr.  83 ;  Reeves  v. 
Booth,  2  Mills  Constitution  Hep.  334;  Baker  v. 
Dobyns,  4  Dana^  (Ky.)  220  ;  Legare  v.  Ashe,  1  Bay^ 
(S.  C.)  464 ;  Feathly  v.  Wagoner,  11  Wend.  699 ; 
Wallis  «.  Wallis,  114  Mass.  620. 

Upon  the  authority  of  these  decisions  I  hold  that 
parol  evidence  was  properly  admitted  by  the  surro- 
gate; not  only  to  show  that  a  will  was  executed  by  the 
decedent  after  thg  execution  of  the  one  pro- 
[']  pounded,  but  to  show  also  that  such  will  contained 
a  clause  of  revocation.  And,  in  spite  of  sections 
1866  and  2621,1  hold  that  the  existence  of  such  a 
revoking  clause  may  be  lawfully  proved  by  the  testi- 
mony of  a  single  witness. 

Now  comes  the  question  whether,  as  matter  of  fact, 
the  single  witness,  who  has  in  the  present  case  testified 
to  the  existence  and  contents  of  a  will  claitned  to  have 
been  executed  by  this  testator  after  February  18, 1867, 
has  satisfied  me  that  such  will  was  in  fact  executed, 
and  that  it  contained  a  clause  revoking  former  wills. 

The  paper  propounded  was  drawn  by  Mr.  Justice 
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DoKOHUE,  who  acted  as  one  of  its  two  sabscribing 
[*]  witnesses.  The  other  witness,  Oliver  W.  Steele, 
was  at  the  time  a  clerk  in  Judge  Donohue's  office. 
He  has  since  died.  James  C.  Yoorhis  was  also  then 
and  later  a  clerk  in  the  same  oflSce.  It  is  upon  his 
testimony  that  the  contestant  relies.  Mr.  Voorhis 
says  that  upon  entering  the  office  in  the  afternoon  of 
some  day  in  the  fall  of  1868,  in  company  with  a  fellow 
clerk  named  Andrews,  now  deceased,  he  saw  the  tes- 
tator, who  declared  that  the  object  of  his  visit  was  to 
have  a  will  drawn  ;  that  Mr.  Andrews  thereupon  sat  at 
a  desk,  and,  in  accordance  with  the  testator's  direc- 
tions, drew  his  will ;  that  the  testator  mentioned  the 
fact  that,  about  a  year  before.  Judge  Donohtte  had 
performed  for  him  a  similar  service,  and  asked  Mr. 
Andrews,  in  view  of  that  fact,  to  insert  a  revoking 
clause  in  the  new  paper ;  that  Mr.  Andrews  said  in 
reply  that  even  without  special  direction  he  would 
insert  such  a  clause,  because  it  was  his  custom  ;  that 
when  the  will  was  finished  Mr.  Andrews  read  it  aloud, 
and  that  it  was  thereupon  duly  executed,  Mr.  Andrews 
himself  and  Mr.  Voorhis  acting  as  subscribing  wit- 
nesses. 

It  does  not  appear  from  the  testimony  that  the 
decedant  read  this  instrumejst  or  knew  what  it  con- 
tained except  as  he  was  advised  of  its  contents  by  Mr. 
Andrews.  Nor  does  it  appear  that  the  witness  Voor- 
his had  any  better  or  different  sources  of  information 
than  were  enjoyed  by  the  decedent  as  to  the  existence 
in  that  instrument  of  a  clause  of  revocation.  If  the 
evidence  showed  that  the  decedent  made  personal 
examination  of  the  paper  after  he  had  requested  Mr. 
Andrews  to  put  in  a  revoking  clause,  the  fact  that  such 
a  clause  actually  formed  part  of  the  instrument  might 
fairly  be  inferred  from  the  absence  of  protest  or  criti- 
cism on  the  part  of  the  decedent.  His  silence 
[*]    would  justify  the  assumption  that  his  direction 
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had  been  obeyed.  But  as  the  case  stands  the  only 
evidence  as  to  the  revoking  clause  is  merely  hearsay. 
Mr.  Andrews  promised  he  would  put  one  in  the  vrill, 
and  when  he  was  or  seemed  to  be  reading  the  instru- 
ment aloud,  he  stated  in  effect  that  he  had  kept  his 
promise.    And  that  is  all. 

For  this  cause  alone  I  should  feel  bound  to  overrule 
contestant's  objection  to  the  probate  of  the  paper  pro- 
pounded. There  are  other  causes,  which  I  need  not 
specify  in  view  of  what  has  been  said  already,  for  hold- 
ing that  the  existence  of  an  instrument  revoking  the 
terms  of  the  one  here  produced  has  not  been  proved  to 
my  satisfaction. 

The  will  of  February,  1867,  therefore,  must  be 

[•]    admitted  to  probate  unless  its  validity  is  attacked 

upon  other  grounds  than  have  yet  been  disclosed. 


CROSSMAN,  ET  AL.,  Appellants,  v.  CROSSMAN, 
ET  AL.,  Respondents. 

CouET  OF  Appeals,  1884. 

§§2614,2635. 

WUL — Executed  in  duplicate,  either  duplicate  may  be  admitted  to  probate. 

— Other  duplicate  when  to  be  produced  and  for  what  purpose,— Peti' 

tion  for  probate  of  when  sufficiently  describes. — Presumptions  as^ 

to  interlineations  in.— Effect  of  interlineations. 

Where  a  will  is  executed  in  duplicate  and  the  duplicatee  are  exactly 
alike  each  expresses  and  contaios  the  will  of  the  testator,  and  either 
may  be  proved  and  admitted  to  probate  without  the  other.  [']  The 
entire  will  is  found  in  each  duplicate,  [»]  and  a  revocation  of  either 
is  a  revocation  of  the  will  and  thus  a  revocation  of  both.[*| 

Where  a  will  was  executed  ia  duplicate  the  proponents  of  either 
duplicate  can  be  required  to  produce  the  other  so  that  both  may  be 
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before  the  court  for  inspection  that  it  may  be  seen  whether  they  are 
precisely  alike  or  whether  there  has  been  any  revocation.  [•] 

Where  two  testamentary  papers  are  executed  at  the  same  time  with 
the  formalities  required  by  law  they  must  be  taken  together  to  con- 
stitute the  will  of  the  testator,  and  if  they  contain  different  provis- 
ions, the  one  making  bequests  or  devises  not  contained  in  the  other, 
both  must  be  proved  and  admitted  to  probate  and  both  constitute, 
when  read  together  the  will  of  the  testator  as  if  all  the  provisions 
of  both  were  contained  in  one  Jn3trument.[^] 

Where  a  petition  for  the  probate  of  an  alleged  last  will  and  testament 
set  forth  that  it  related  to  both  real  and  personal  estate;  its  date; 
that  it  was  signed;  the  witnesses  and  their  names;  the  name  of  one 
of  the  executors:— J5eZe2,  that  there  was  a  description  of  the  will 
sufficient  to  give  the  surrogate  jurisdiction;  that  whether  it  should 
be  fuller  or  not  was  undoubtedly  for  him  to  determine ;  and  that 
it  was  not  essential  that  the  petition  should  describe  the  will  as 
executed  in  duplicate.  [*] 

There  is  not  any  presumption  that  an  interlineation  fair  upon  the  face 
of  an  instrument  was  fraudulently  made  after  its  execution,  [^j 

Where  in  one  duplicate  of  a  will  executed  in  duplicate  there  was  an 
interlineation  of  the  name  of  one  of  the  executors  which  had  appar- 
ently been  left  out  in  copying,  and  the  interlineation  was  noted  at 
the  bottom  of  the  will  before  the  attestation  clause,  as  having  been 
made  before  execution,  and  the  interlineation  was  necessary  to  make 
the  duplicates  exactly  alike: — UM^  that  there  was  enough  to  cast 
the  burden  upon  those  contesting  the  will  to  show  that  the  inter- 
lineation was  fraudulent  aud  unauthorized. ["] 

Where  an  interlineation  or  erasure  in  a  will  is  fair  upon  its  face  and  it 
is  entirely  unexplained,  there  being  no  circumstance  whatever  to 
cast  suspicion  upon  it,  it  would  not  be  proper  for  any  court  to  hold 
that  the  alteration  was  made  after  execution,  but  if  there  are  any 
suspicions  or  doubtful  circumstances  growing  out  of  the  mode  of 
the  alteration,  the  ink  in  which  it  was  made,  the  fact  that  it  was  in 
favor  of  the  party  holding  the  instrument,  and  that  it  was  not  noted 
at  the  bottom,  then  these  and  all  the  other  circumstances  must  be 
submitted  as  questions  of  fact  to  be  determined  by  the  court  in 
deciding  whether  the  alterations  were  made  before  execution  or 
not.[»] 

{Decided  Fdrruary  26,  1884.) 

Appeal  from  an  order  and  judgment  of  the  supreme 
court  second  department,  affirming  a  decree  of  the 
surrogate  of  Kings  county,  denying  application  that 
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the  probate  of  the  will  of  Henry  Grossman  late  of  the 
city  of  Brooklyn  be  revoked. 

Reported  below  svb,  nom.  In  re  Grossman  (Sur. 
Gt.  Bangs  Go.),  3  N.  T.  Citf.  Pro.  65 ;  Grossman  v. 
Grossman  (Sup.  Gt.  Gen.  T.),  30  ButIj  385. 

The  facts  are  stated  at  length  in  the  opinion. 

Henry  L.  CUnioniW.  B.  Putney  ^  attorney),  for  ap- 
pellants. 

Where  a  will  is  executed  in  duplicate  both  copies 
so  executed  constitute  the  will.  ...  In  Wharton's 
Law  of  Evidence  (2d  edition)  p.  79,  §  74,  the  author  says : 
**  When  a  contract  is  executed  in  counterpart  each 
party  signing  only  the  counterpart  by  which  he  is 
bound,  and  delivering  such  counterpart  to  the  other 
party,  each  counterpart  is  primary  evidence  against 
the  party  signing  it,  and  those  claiming  under  him,  and 
may  be  read  in  evidence,  against  the  other  party  as  sec- 
ondary, in  case  after  notice  he  shonld  fail  to  produce 
the  counterpart  in  his  hands.  When,  however,  solemn 
instruments  are  executed  in  duplicates  or  triplicates  all 
must  be  accounted  for,  so  has  it  been  intiuuited  when 
each  has  been  executed  by  all  parties.  Each  is  primary 
in  respect  to  the  other,  and  hence  comes  the  conclusion 
that  no  one  can  exclude  the  other,  and  that  one  should 
be  received  in  the  absence  of  the  other  unless  such  ab- 
sence should,  by  some  proof  however  faint,  be  ex- 
plained," citing  Roe  t>.  Davis,  7  JBastj  863 ;  Garlisle  9. 
Blamire,  8  Id.  487 ;  Paul  v.  Meek,  2  T.  &  J.  (Eng. 
Exoh.)  116 ;  Houghton  t>.  Koenig,  18  Com.  Bench^  235 ; 
Stowe  n.  Querner,  L.  R.,  5  Exch.  165;  Gleveland  R.  R. 
V,  Perkins,  17  Mich.  296  ;  Munn  t).  Godbold,  3  Bing. 
(Eng.  G.  P.)  292 ;  S.  G.,  11  Motyre  (Eng.  G.  P.)  292; 
Doe  t).  Ross,  7  Mees.  &  Wels.  102 ;  Hall  v.  Ball,  8  M. 
<fe  O,  (Bog.  Ghan.)  242 ;  Hawes  v.  Forster,  I  M.  A  Sob. 
(Eng.  N.  P.)  368.     So  as  to  a  mortgage  executed  con- 
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currently  with  a  deed  for  same  estate.  Greshaw  v. 
Taylor,  51  Ala.  605 ;  Alwon  v.  Farnival,  1  C.  M.  & 
R.  (Eng.  Exch.)  292 ;  Colling  v.  Treewick,  6  Baa-n.  & 
Cress.  398  ;  Brown  v.  Woodman,  6  C.  &  P.  (Eng. 
Chan.)  206  ;  see  Philipson  x.  Chase,  2  Camp.  (Eng.  N. 
P.)  111.  . .  .  All  the  authorities  hold  where  a  will  is  exe- 
cuted in  duplicate,  that  both  copies  so  executed  con- 
stituted  the  will.  Hence,  if  one  alters  or  revokes  one 
duplicate  it  has  the  effect  to  alter  or  revoke  the  other. 
The  principle, laid  down  in  the  elementary  writers  and 
in  the  adjudged  cases,  is  that  as  both  duplicates  con- 
stitute the  will,  each  duplicate  being  a  part  of  the  will, 
whatever  affects  one  duplicate  equally  effects  the 
other.  1  Williams  on  JExecutorSj  p.  164  ;  1  Redfield  on 
TF-a;^,  p.  306  ;  2  Oreenleaf  s  Evidence  (13th  Ed.)  §  682; 
...  1  Jarman  on  Wills  (5  Am.  Ed.)  296,  297 ;  Rich- 
ards 7>.  Munford,  2  Phillimore  (Eng.  Ecc.)  23 ;  Doe 
9.  Strickland,  8  Com.  BencJi^  724  ;  Hubbard  v.  Alexan- 
der, L.  JS.  3  Ch.  Div.  738 ;  Boughey  v.  Moreton,  2 
Lee's  Bccles.  Rep.  532  ;  Colvin  v.  Prasier,  2  Haggard; s 
Eccles.  Rep.  266  ;  Burtonshaw  v.  Gilbert,  1  Cowper 
(Eng.  K.  B.)  49 ;  Onions  v.  Tyner,  1  Vernon  (Eng. 
Chan.)  742  ;  Roberts  v.  Round,  3  Haggard! s  EccL 
Rep.  648 ;  Parr  v.  O'Niell,  1  Rich.  (S.  C.)  88.  .  .  . 
Even  if  two  testamentary  papers  executed  at  the  same 
time,  contain  inconsistent  provisions,  they  constitute  in 
legal  effect  but  one  paper ;  in  other  words,  the  two 
papers,  and  not  either  of  them  alone,  constitute  the 
will  of  the  testator.  In  the  Matter  of  Forman's  Will, 
64  Barb.  276.  ...  It  follows  as  a  matter  of  legal 
necessity,  that  the  whole  will — net  a  part  of  it — 
should  be  offered  for  probate  in  the  first  instance,  and 
that  the  probate  of  a  part  of  a  will  is  no  probate  at  all. 
Such  a  probate  is  a  nullity  which  should  be  set  aside. 
Hubbard  v.  Alexander,  L.  R.  3  Ch.  Dio.  738 ;  Boughey 
n.  Moreton,  2  Lee^s  Ecc.  R.  632;  Colvin  v.  Frasier,  2 
Haggard:  s  Eccl.  266;  Roberts  v.  Round,  3  7^648. 
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.  .  .  The  interlineation  ofv material  words  in  the  so- 
called  duplicate  will,  by  which  the  adopted  son  is 
made  executor  and  trustee,  not  having  been  explained, 
the  law  presumes  they  were  after  execution.  In  the 
absence  of  explanatory  evidence  the  law  presumes  that 
''all  alterations  made  in  a  will  were  made  after  its 
execution."  Goods  of  Sykes,  L.  B.  3  Proh.  and 
Div.  26;  Abbot fs  Trial  Emdence,  133. 

IT.  W.  BooTcstaver  and  James  H.  Steers^  Jr.  {James 
JR.  Steer Sy  Jr.^  attorney),  for  respondents. 

Eaul,  J. — Henry  Crossman,  the  testator,  died  in 
January,  1881,  leaving  a  will  executed  in  duplicate. 
The  duplicates  were  executed  at  the  same  time,  with 
the  same  subscribing  witnesses,  and  contained  the 
same  provisions  and  the  same  language.  One  of  the 
duplicates  was  produced  befoi-e  the  surrogate  in 
November,  1879  (January,  1881),  and  was  duly  proved 
and  admitted  to  probate. 

Within  a  year  thereafter,  several  of  the  heirs  and 
next  of  kin  of  the  testator  filed  allegations  against  the 
validity  of  the  will,  the  competency  of  its  proof  and 
the  mental  capacity  of  the  testator,  under  the  provis- 
ions of  the  Code  of  Civil  Procedure  (§§  2647  to  2653). 
On  the  trial  of  these  allegations  before  the  surrogate, 
the  proponents  produced  their  testimony  in  support 
of  the  will  and  rested.  Among  their  proofs  was  the 
duplicate  copy  of  the  will  executed  by  the  testator, 
which  they  offered  in  evidence  for  the  purpose  of 
showing  that  it  was  identical  with  the  will  proved,  and 
that  there  had  been  no  revocation  of  the  will,  but  not 
for  the  purpose  of  having  it  admitted  to  probate  as  a 
will.  The  counsel  for  the  contestants  objected  to  the 
proof  on  the  ground  that  the  alleged  duplicate  was  not 
admissible  in  evidence  for  the  purposes  specified,  or 
for  either  of  them,  and  also  upon  the  ground  that  it 
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was  inadmissible  ia  evidence  for  any  purpose  what- 
ever. The  surrogate  admitted  the  will  in  evidence  for 
the  limited  purpose  for  which  it  was  oflEered,  but  not, 
as  he  stated,  ^^  with  the  idea  that  it  can  be  admitted 
to  probate  in  this  proceeding,  that  question  being 
reserved  for  future  consideration,  if  it  be  raised." 
The  counsel  for  proponents  offered  to  file  with  the 
court  the  duplicate  will,  and  the  counsel  for  the  con- 
testants objected,  and  the  duplicate  was  thereupon  put 
in  evidence.  After  the  proponents  had  rested  their 
case,  the  contestants  moved  that  the  probate  of  the 
will  be  revoked,  on  the  ground  "  that  it  appeared  in 
evidence  before  the  surrogate  that  at  the  time  the 
paper  admitted  to  probate  as  the  will  of  the  said 
Henry  Grossman,  deceased,  was  executed,  another 
paper,  claimed  to  be  a  testamentary  instrument,  was 
executed  by  him  at  one  and  the  same  time;  that  the 
said  two  testamentary  papers  were  signed  by  the 
alleged  testator  at  one  and  the  same  time,  there  having 
been  no  separate  execution  of  either  of  said  alleged  tes- 
tamentary papers,  and  that  only  a  part  of  the  alleged 
last  will  and  testament  of  Henry  Grossman,  deceased, 
had  been  admitted  to  probate."  The  motion  was 
denied  by  the  surrogate,  and  after  hearing  all  the  evi- 
dence offered  by  the  parties,  he  made  a  decree  dismiss- 
ing the  allegations  of  the  contestants  and  affirming 
ihe  original  probate.  The  contestants  appealed  from 
his  decree  to  the  general  term  of  the  supreme  court, 
where  it  was  affirmed,  and  they  then  appealed  to  this 
court,  and  here  rely  upon  several  allegations  of  error 
which  will  be  noticed. 

The  contestants  claim  that  as  these  duplicates  were 
executed  at  the  same  time  by  the  testator  as  his  last 
will  and  testament,  it  was  necessary  for  the  proponents 
to  offer  both  for  probate  at  the  same  time,  and  to  have 
an  adjudication  by  the  surrogate  upon  both.  It  is 
undoubtedly  true  that  where  two  testamentary  papers 
Vol,  v.— 14 
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are  executed  at  the  ^me  time,  with  the  formalities 
[*]    required  by  law,  they  must  be  taken  together  to  con- 
stitute the  wHl  of  the  testator.    If  the  two  papers 
contain  different  provisions,  the  one  making  bequests 
or  devises  not  contained  in  the  other,  then  both  must 
be  proved  and  admitted  to  probate,  and  both  constitute, 
when  read  together,  the  will  of  the  testator,  as  if  all 
the  provisions  of  both  were  contained  in  one  instru- 
ment (In  the  Matter  of  Forman's  Will,  64  Barb.  274). 
This  is  only  a  branch  of  the  general  rule  applicable  to 
all  written  instruments,  relating  to  to  the  same  trans- 
action, executed  at  the  same  time,  for  the  purpose 
of  expressing  the  intention  of  the  parties  in  reference 
thereto.    All  the  instruments  in  such  cases  set  forth 
the  transaction  and  embody  the  intention  of  the  i>ar- 
ties,  and  they  must  always  be  read  together.     But 
where  an  agreement  is  reduced  to  writing  in  duplicates, 
each  being  exaetly  like  the  othei^,  then  there  can  be  no 
reason  to  require  a  party,  in  proving  such  an  instru- 
ment, to  produce  both.    It  is  very  common  to  execute 
leases  and  other  instruments  in  duplicates,  each  party 
having  one,  and  whei'e  they  are  precisely  alike  either 
party  can  come  into  court  and  produce  the  duplicate 
which  he  has  and  prove  it,  and  he  need  not  prove  or 
cause  the  production  of  the  other;    So  if  the  same 
party  has  duplicate  instruments,  executed  for  his  own 
benefit  and  safety,  such  duplicate  expresses  the  entire 
agreement  of  the  parties,  and  either  may  be  proved 
without  the  other.     The  same  rule  must  be  applica- 
ble to  wills  where  the  duplicates  are  exactly  alike, 
n    each  expresses  and  contains  the  will  of  the  tes- 
tator, and  either  may  be  proved  and  admitted  to 
probate  without  the  other.    There  can  be  no  conceiv- 
able reason  for  proving  both,  or  for  having  both  ad- 
mitted to  probate,  and  no  authority  in  this  country  or 
England  has  been  found  which  holds  that,  in  such  a 
cai?e,  it  is  necessary  that  both  should  be  proved  or  ad- 
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mitted  to  probate.  The  proponents  of  either  dapli- 
cate  can,  undoubtedly,  be  required  to  produce  the 
n  other,  so  that  both  may  be  before  the  court  for  in- 
spection, that  it  may  be  seen  whether  they  are 
precisely  alike,  or  whether  there  has  been  any  revoca- 
tion. But  when  it  appears  that  they  are  alike,  and 
that  there  has  been  no  revocation,  then  it  would  be 
quite  an  idle  ceremony  to  prove  both,  or  to  admit  both 
to  probate. 

Numerous  -cases  were  cited  by  the  learned  counsel 
for  the  contestants,  holding  that  where  a  will  is  exe- 
cuted in  duplicates  a  revocation  of  one  according  to 
law  animo  revocandi^  is  a  revocation  of  both.    As 
[*]    each  contains  the  will  of  the  testator,  a  revocation 
of  either  is  a  revocation  of  his  will,  and  thus  re- 
vokes both.    The  following  are  some  of  the  authorities 
cited  :  1  Williams  an  Executors,  154 ;  1  Redfield  on 
Wills,  805;  2  Qreerdeafs  JSv.    §  6S2\lJarman   on 
Wills,  296,  297 ;  Hubbard  v.  Alexander,  L.  R.  3  Ch. 
Div.  738  ;  Doe  v.  Strickland,  8  Cant.  Bench,  724  ;  Parr 
V.  O'Neil,  1  Bich.  (8.  C.  )  88.    None  of  the  cases  give 
any  countenance  to  the  idea  that  both  duplicates  must 
be  admitted  to  probate.    It  does  not  take  the  two 
[*]    duplicates  to  express  the  will  of  the  testator,  but 
his  will  entire  is  found  in  each.    In  this  case,  before 
the  surrogate,  all  was  done  which  is  required  by  any 
rule  of  law,  or  even  of  prudence.    The  duplicate  not 
probated  was  produced,  proved  and  filed  with  the 
surrogate. 

In  Odenwaelder  v.  Schorr  (8  Mo.  App.  458), 
where  a  will  was  executed  in  duplicate  at  the  same 
time,  just  as  this  was,  it  was  held  that  both  were  same 
will,  not  that  it  took  both  papers  to  nmke  the  will  of 
the  testator,  and  that  it  was  immaterial  which  was 
proved.  The  judge  writing  the  opinion,  said :  "Both 
papers,  if  executed  at  all,  were  executed  at  the  same 
time,  with  the  same  intention,  and  are  word  for  word 
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the  same.  It  is,  therefore,  immaterial  which  is  proved. 
They  are  the  same,  and  each  of  them,  if  a  will  at  all, 
is  the  last  will  of  the  deceased." 

The  objection  at  this  stage  of  the  case,  that  both 
wills  were  not  admitted  to  probate,  is  quite  technical, 
as  the  contestants  upon  the  trial  before  the  surrogate, 
where  the  duplicate  was  produced,  strenuously  ob- 
jected to  its  reception  in  evidence  for  any  purpose 
whatever.  If  they  had  desired  to  have  it  admitted  to 
probate  with  the  other  duplicate,  or  to  have  had  the 
surrogate  adjudicate  upon  it  with  the  other  duplicate, 
he  would  doubtless  have  done  so,  and  was  prevented 
from  doing  so  mainly,  if  not  exclusively,  upon  their 
objection. 

But  it  is  also  strenuously  objected  that  section  3614 
of  the  Code  was  not  complied  with  in  the  petition  pre- 
sented to  the  surrogate  for  probate  of  the  will.  That 
section  provides  that  the  proponents  may  present  to 
the  surrogate  having  jurisdiction,  a  written  petition 
duly  verified,  *' describing  the  will,"  setting  forth  the 
facts  upon  which  the  jurisdiction'of  the  court  to  grant 
probate  thereof  depends,  and  praying  that  the  will 
may  be  proved,  and  that  the  persons  specified  may  be 
cited  to  attend  the  probate  thereof.  The  objection 
made  is  that  the  surrogate  did  not  obtain  jiirisdic- 
[•J  tion  to  prove  this  will,  because  the  petition  failed 
to  describe  it.  In  the  petition  it  is  stated  that  the 
last  will  and  testament  related  to  both  real  and  personal 
estate,  bore  date  the  29th  day  of  November,  1879,  and 
was  signed  by  the  witnesses,  naming  them  ;  and  one 
of  the  executors  was  also  named.  That  was  certainly 
a  description  of  the  will  sufficient  to  give  the  surro- 
gate jurisdiction.  Whether  it  should  have  been  fuller 
or  more  particular,  was  undoubtedly  for  him  to  deter- 
mine. He  could  have  required,  when  the  petition  was 
filed  with  him,  that  it  should  be  made  more  certain 
and  definite  in  reference  to  the  will.     He  might  have 
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required  the  petition  to  state  whether  there  was  or  was 
not  a  dnplicate,  and  other  facts  pertaining  to  the 
wUl. 

The  claim  of  the  contestants  is,  that  the  petition 
should  have  described  the  will  as  executed  in  dupli- 
cates ;  but  that  was  not  essential.  There  was  but  one 
will,  whether  it  existed  in  one  or  two  papers,  or  more, 
and  that  will  was  executed  at  one  date ;  there  were 
two  witnesses  to  it,  audit  related  to  real  and  personal 
estate.  It  was  the  precise  will  described,  and  whether 
it  was  expressed  in  one  or  many  papers  it  was  unneces- 
sary to  mention  in  the  petition.  That  was  ample  as  a 
basis  for  the  proceedings  taken  in  the  surrogate's 
court.  As  soon  as  it  is  brought  to  the  attention  of  the 
surrogate  that  there  are  duplicates  of  a  will  presented 
to  him  for  probate,  it  is  proper  that  he  should  require 
both  duplicates  to  be  presented,  but  not  for  the  pur- 
pose of  admitting  both  as  separate  instruments  to  pro- 
bate, but  that  he  may  be  assured  whether  the  will  has 
been  revoked,  and  whether  each  completely  contains 
the  will  of  the  testator. 

In  the  duplicate  will  there  was  an  interlineation  of 
the  name  of  one  of  the  executors  which  had  apparently 
been  left  out  in  copying,  and  the  interlineation  was 
noted  at  the  bottom  of  the  will  before  the  attestation 
clause ;  and  it  was  there  said  that  the  interlineation 
'was  made  before  the  execution.  The  interlineation 
was  necessary  to  make  the  two  duplicates  precisely 
alike.  The  claim  on  the  part  of  the  contestants  is  that 
the  law  presumes  that  this  interlineation  was  made 
after  execution,  and  hence  that  without  any  explana- 
tory evidence  it  would  have  to  be  held  that  these  were 
not  duplicates ;  that  while  the  duplicate  admitted  to 
probate  contains  three  executors,  the  one  not  admit- 
ted to  probate  contains  but  two.  But  we  do  not  so 
understand  the  law  in  this  State. ;  'Where  an  inter- 
lineation fair  upon  the  face  of  ah  instrument  is  in- 
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f]    tirely  unexplained,  we  do  not  understand  that 
there  is  any  presamption  that  it  was  fraudulently 
made  after  the  execution  of  the  instrument.   But  here 
the  interlineation  was  noted  at  the  bottom  of  the  instru* 
ment  before  the  attestation  clause ;  and  so,  too,  the 
interlineation  was  necessary  to  make  it  a  duplicate^ 
which  it  was  evidently  intended  to  be,  as  the  papers 
were  marked  on  the  back  "  done  in  duplicate."    Tak- 
ing all  these  circamstances,  there  was  sufficient 
[•]    to  cast  the  burden  upon  the  contestants  to  show 
that  the  interlineation  was  fraudulent  and  un- 
authorized. 

In  1  Oreenleaf  Ev.  (§  564),  it  is  said :  "If  the  alter- 
ation is  noted  in  the  attestation  clause  a  shaving  been 
made  before  the  execution  of  the  instrument,  it  is  suffic- 
iently accounted  for,  and  the  instrument  is  relieved 
from  that  suspicion ;  and  if  it  appears  in  the  same  hand- 
writing and  ink  with  the  body  of  the  instrument,  it  may 
suffice;''  and  again,  ''generally  speaking,  if  nothing 
appears  to  the  contrary,  the  alteration  will  be  pre- 
sumed to  be  contempomneous  with  the  execution  of 
the  instrument." 

In  Speake  v.  United  States  (9  Cranch^  37),  Story, 
J.,  says:  "The  fact  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  face  of  the  deed,  does  not,  of 
itself,  avoid  it.  To  produce  this  effect,  it  must  be 
shown  to  have  been  made  under  circumstances  that 
the  law  does  not  warrant." 

In  Bailey  v.  Taylor  (5  Com.  631),  it  was  held,  "that 
where  there  is  an  erasure  or  alteration  in  an  instru- 
ment under  which  a  party  derives  his  title,  and  the 
adverse  party  claims  that  such  erasure  or  alteration 
was  improperly  made,  the  jury  are,  from  all  the  cir- 
cumstances before  them,  to  determine  whether  the 
instrument  is  thereby  rendered  invalid." 

Here,  from  all  the  circumstances,  it  was  at  least  for 
the  surrogate  to  determine  whether  this  interlineation 
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was  made  before  or  after  execution,  and  in  making 
that  determination  he  was  bound  to  consider  the  hand- 
writing, the  color  of  the  ink,  the  manner  of  the  inter- 
lineation, the  fact  that  it  was  noted  at  the  bottom  of 
the  instrument,  and  that  it  was  made  to  correspond 
with  the  other  duplicate. 

Where  an  interlineation  or  erasure  in  a  will  is  fair 

npon  its  face  and  it  is  entirely  unexplained,  there 
[•]    being  no  circumstance  whatever  to  cast  suspicion 

upon  it,  it  would  not  be  proper  for  any  court  to 
hold  that  the  alteration  was  made  after  execution,  but 
if  there  are  any  suspicions  or  doubtful  circumstances 
growing  out  of  the  mode  of  the  alteration,  the  ink  in 
which  it  was  made,  the  fact  that  it  was  in  favor  of  the 
party  holding  the  instrument,  and  that  it  is  not  noted 
at  the  bottom,  then  these  and  all  the  other  circum- 
stances must  be  submitted  as  questions  of  fact  to  be 
determined  by  the  court  in  deciding  whether  the  alter- 
ations were  made  before  execution  or  not.  There  was 
at  least  enough,  if  any  evidence  under  the  circum- 
stances was  required,  to  call  for  the  judgment  of  the 
surrogate,  and  his  decision  must  be  final. 

The  subscribing  witnesses  to  these  duplicates  testi- 
fied to  all  the  facts  necessary  to  their  admission  to 
probate,  and  whether  there  was  anything  in  their 
evidence  or  their  appearance  to  shake  their  credibility 
or  cast  a  doubt  upon  their  evidence,  was  for  the  sur- 
rogate to  determine.  We  cannot,  therefore,  review  his 
decision  upon  the  evidence.  His  finding  thereon  con- 
cludes us. 

We  have  now  noticed  the  most  material  allegations 
of  error  made  by  the  contestants  against  the  judgment 
appealed  from,  and  are  of  opinion  that  none  of  them 
are  we]l  founded,  and  that  it  should  be  affirmed,  with 
costs. 

All  concurred. 
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LITTLE,  AS  Receiver,  etc.,  v.  LYNCH. 

Supreme  Court,  First  Department,  New   York 
County,  Special  Term,  April,  1884. 

§  1019. 

Beferct^s  report. — Heferenee  may  be  doudy  if  not  fled  or  delivered  tDithin 

the  sixty  days  allowed  there/or,  notwithstanding 

it  is  ready  for  delivery. 

The  defeated  party  to  a  reference  may  elect  to  end  the  reference  if  the 
referee-s  report  is  not  filed  or  delivered  within  sixty  days  after  final 
submission  of  the  case,  notwitlistanding  that  the  referee  has  made 
his  report  and  notified  the  parties  of  its  terms,  and  that  it  could  be 
obtained,  on  application,  from  him. 

Where  a  referee's  report  was  not  filed  or  delivered  within  the  sixty 
days  allowed  therefor,  although  it  was  ready  for  delivery  and  the 
parties  were  notified  of  that  fact,  and  the  plaintiH,  who  was  defeated, 
served  notice  that  he  elected  to  close  the  reference: — Held,  that  a 
judgment  entered  on  such  report  should  be  set  aside;  that  the  fact 
that  two  orders  restoring  the  cause  to  the  calendar  of  the  court  had 
on  motion  of  defendant  been  vacated  on  the  ground  that  the  action 
was  terminated  by  the  report  of  the  referee,  did  not  estop  the 
plaintiff  from  moving  to  set  aside  such  judgment. 

Walter  V.  Shepherd  (14  Bun,  223),  Geib  tJ.  Topping  (83  JV.  F.  46),  dis- 
tinguished; Phippsv.  Carman  (23  Hun,  150;  aff'd,  84  iT.  T.  650), 
followed. 

(Decided  AprU  22,  1884.) 

Motion  to  vacate,  set  aside  and  cancel  judgment 
entered  on  referee's  report,  etc. 

The  facts  are  stated  in  the  opinion. 

jFrederick  B.  Van  Vorsty  for  the  motion. 

Abram  Kling^  opposed. 
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Lawrence,  J. — By  the  order  in  this  case  the  de- 
fendant is  directed  to  show  cause  why  the  referee's 
report,  filed  herein,  on  or  about  the  6th  day  of  March, 
1884,  should  not  be  taken  from  the  files  and  the  judg- 
ment entered  thereon  should  not  be  vacated,  set  aside, 
canceled,  &c.,  for  the  reason  that  the  same  was  filed 
and  entered  irregularly,  in  that  the  reference  herein 
had  been  terminated,  before  the  delivering  or  filing  of 
said  report  find  the  entry  of  said  judgment  by  the 
notice  of  termination,  served  by  the  plaintiff,  and  why 
the  judgment  for  costs  should  not  be  set  aside  for  the 
additional  reason  that  costs  had  been  remitted  and 
waived  by  the  defendant,  and  why  such  other  and  fur- 
ther relief  should  not  be  granted  as  may  be  just. 

By  the  aflJdavit  of  the  plaintiffs  attorney  it  was 
alleged  that  said  attorney  was  informed  by  the  referee, 
that  the  papers  purporting  to  be  his  report  herein, 
were  not  delivered  until  after  the  first  of  February, 
1884,  and  that  no  fees  were  paid  to  him  as  referee  until 
long  after  June  28,  1882,  at  which  time  he  was  notified 
that  the  reference  had  terminated  by  the  election  of 
the  plaintiff,  &c.,  and  that  said  referee  had  never  at 
any  time  filed  said  report,  and  that  only  a  portion  of 
said  fees  have  ever  yet  been  paid.  That  by  the  judg- 
ment-roll herein  it  appears,  that  the  report  of  said 
referee  was  not  completed  until  the  6th  of  February, 
1881,  at  which  time  it  bears  date.  Among  the  plaint- 
iff's motion  papers  is  also  a  stipulation  on  the  part  of 
the  defendant  that  in  case  judgn^ent  shall  be  rendered 
in  her  favor,  either  at  the  trial  or  on  appeal  to  the 
general  term  or  court  of  appeals,  the  defendant  waives 
all  right  to  any  costs  or  allowances  in  this  action  as 
against  the  plaintiff,  either  personally  or  as  receiver, 
or  any  other  person  whomsoever,  and  the  defendant 
thereby  agrees  that  any  and  all  judgments  rendered 
herein  in  her  favor  shall  be  entered  without  costs. 
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This  stipnlatioa  bears  date  November  18,  1880,  and 
is  signed  by  the  attorney  for  the  defendants 

By  the  afiSidavit  of  the  plaintiff  it  appears  that  the 
order  of  reference  was  made  on  the  consent  of  both 
parties,  and  was  entered  on  the  6th  day  of  April,  1881, 
and  that  the  case  was  finally  sabmitced  to  the  referee 
on  the  26th  day  of  April,  1882.  It  is  also  alleged  that 
the  report  of  the  referee  was  neither  filed  nor  delivered 
to  either  of  the  parties  or  their  attorneys  in  said 
action,  nor  were  any  fees  paid  to  said  referee  within 
sixty  days  after  said  final  submission,  nor  until  after 
the  28th  day  of  June,  1882,  on  which  day  and  after  the 
expiration  of  said  sixty  days,  due  notice  of  the  elec- 
tion of  the  plaintiff  to  end  such  reference  was  duly 
served  upon  the  attorney  of  the  defendant.  By  the 
affidavit  of  the  referee,  read  on  the  part  of  the  defend- 
ant, it  appears  that  he  decided  this  action  in  May,  1882, 
and  made  his  final  report  therein,  and  offered  to  deliver 
it  to  defendant's  attorney,  and  told  him  he  could  have 
the  same  on  payment  of  the  legal  fees  ;  that  this  was 
done  within  the  sixty  days  from  the  time  ,of  making 
the  said  submission,  and  that  the  said  fees  were  not 
paid. 

The  defendant  swears  in  her  affidavit  that  she  paid 
to  her  former  attorney  all  fees  which  he  claimed  for 
services,  and  what  he  required  for  taking  up  the  refe- 
ree's report,  which  fees  the  said  attorney  stated  were 
about  $250;  that  this  was  at  or  about  the  time  when 
the  case  was  decided.  She  also  alleges  that  she  never 
at  any  time  authorized  her  attorney  to  sign  the  stipula- 
tion which  now  forms  a  part  of  the  plaintiff's  motion 
I>apers,  or  to  waive  any  costs  or  disbursements  in  this 
action,  and  that  she  never  knew  that  a  stipulation  to 
that  effect  had  been  given  until  the  month  of  February, 
1884.  It  also  appears  by  the  affidavit  of  the  present 
attorney  for  the  defendant  that  in  February,  1884,  he 
made  a  motion  to  vacate  two  orders  lestoring  this  cause 
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to  the  general  calendar  of  the  court  on. the  ground  that 
the  action  had  been  terminated  by  the  report  of  the 
referee,  and  that  the  court  so  held,  as  appears  by  the 
order  made  on  the  21st  of  February,  1884. 

In  the  case  of  Waters  v.  Shepherd  (14  Hun^  223), 
the  general  term  of  the  second  department  distinctly 
held  that  where  the  referee  had  made  his  report  within 
sixty  days  after  the  final  submission,  and  had  notified 
the  parties  of  its  terms,  and  that  it  roald  be  obtained 
on  application  from  him,  the  defeated  party  could  not 
thereafter  elect  to  end  the  reference,  although  the 
report  was  left  in  the  hands  of  the  referee,  bat  the 
same  general  term,  in  the  case  of  Phipps  n.  Carman 
(23  Hun^  150),  decided  that  the  binding  force  of  Waters 
V.  Shepard  had  been  destroyed  by  the  Code,  as  altered 
since  that  decision  was  made,  and  it  was  held  that  the 
referee  under  section  1019  of  the  Code  of  Civil  Pro- 
cedure, as  changed*  and  as  it  now  stands,  will  not 
now  have  done  his  duty  unless  he  delivers  his  report 
to  the  clerk  to  be  filed  in  case  it  is  not  taken  up  by 
one  of  the  attorneys  within  sixty  days. 

The  case  of  Waters  v.  Shepherd  appears  to  have 
been   decided   under  section  273  of  the  old    Code, 
for  which  section  1019  of  the  present  Code  is  substi- 
tuted, and  the  latter  decision  of  the  general  term  of 
the  second  department  seems  to  be  in  accordance  with 
the  existing  provisions  of  the  Code.     I  regret,  there- 
fore, to  be  compelled  to  come  to  th6  conclusion  that 
this  motion,  so  far  as  it   rests    on  the  first  ground, 
should  be  granted.    The  law,  as  thus   declared,  leaves 
a  referee  in  an  exceedingly  defenseless  position,  but 
that  is  a  matter  that  must  be  left  for  the  consideration 
of  the  legislature,  and  that  I  cannot,  on  account  of  the 

♦  Section  1010  of  the  Code  of  Civil  Procedure  was  amended  by 
Laws  of  1883,  cliap.  397,  passed  July  1,  1882. 


220  CIVIL    PROCEDURE    REPORTS. 

Little  9.  Lynch. 

apparent  hardship  of  the  case,  assume  to  disregard  the 
strict  letter  of  the  law. 

I  do  not  regard  the  order  of  the  21st  of  February, 
1884,  which  vacated  certain  orders,  restoring  this  cause 
to  the  calendar  of  the  court,  as  estopping  the  plaintiff 
from  raising  the  question  now  under  consideration. 

The  remarks  of  Rapallo,  J.,  in  the  case  of  Gteib  v. 
Topping  (83  iV.  T.  46-48)  were  obiter^  and  it  is  distinct- 
ly stated  by  the  learne'd  judge  that  the  question  as  to 
what  should  be  deemed  a  suflBcient  delivery  of  a 
report  to  prevent  the  forfeiture  of  fees  declared  by 
section  1019  of  the  Code  of  Civil  Procedure  need  not 
be  definitely  decided.  The  order  then  under  review 
was  reversed  for  want  of  power  in  special  term  to 
make  the  original  order.  Furthermore,  in  the  84th 
volume  of  the  New  York  Reports,  page  650,  the  case 
of  Phipps  V.  Carman,  was  affirmed,  and  the  latter 
case  must,  therefore,  be  deemed  to  contain  the  latest 
opinion  of  the  court  of  appeals  upon  this  subject. 

The  case  of  Quackenbush  v.  Johnson  (65  Eow. 
Pr.  94),  which  is  relied  upon  by  the  learned  counsel 
for  the  defendants,  was  decided  at  a  special  term  by 
Justice  NizON,  in  1878,  and  is  in  conflict  with  the  views 
of  the  general  term  of  the  second  department,  in 
Phipps  V.  Carman,  and,  therefore,  cannot  be  followed 
by  me. 

It  is  unnecessary,  in  the  view  which  I  have  taken  ot 
the  case,  to  consider  the  question,  whether  the  defend- 
ant's attorney  was  authorized  to  give  the  stipulation 
referred  to  and  made  a  part  of  the  moving  papers. 

The  motion  to  vacate  and  set  aside  the  judgment 
must,  therefore,  be  granted,  but  without  costs. 
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HENDERSON,   Jr.  v.  MANNING. 

City  Court  of  New  York  ;    Special   Term, 
February,  1884. 

§§  600,  637,  638. 

Pleading. — Farm  of  denial  in  ajuwer. — Judgment  on  frvoobua  pleading^ 

ordered  only  when  tohole  plecuting  frivolous. — When  amtoer 

not  stricken  out  as  sham, 

A  denial  in  an  answer  upon  information  and  belief  of  each  and  every 
allegation  in  the  complaint  contained  is  a  sufficient  general  denial. 
An  answer  containing  such  a  denial  is  not  .frivolous,  and  where  it 
is  properly  verified  by  the  oath  of  the  defendant  it  cannot  be 
stricken  out  as  8ham.['] 

Judgment  on  a  frivolous  answer  can  be  ordered  only  where  the  whole 
pleading  is  manifestly  bad,  and  not  where  some  of  the  defenses  are 
frivolous  and  some  good.[*] 

Where  an  answer  in  an  action  by  one  H.  for  work,  labor  and  services, 
and  materials  furnished  in  printing  briefs,  &c.,  in  certain  actions, 
alleged  that  the  work  was  done  and  the  materials  were  furnished  by 
the  Evening  Post  Job  Printing  Co.,  partly  for  the  defendant,  who 
was  an  attorney,  and  partly  for  his  clients,  and  that  it  was  not  to  be 
paid  for,  until  judgment  was  entered  in  said  actions;  that  judgments 
had  been  entered  in  some  but  not  in  all  of  the  actions,  and  that  all 
that  became  due  by  the  entry  of  such  judgments  had  been  paid,— 
Beldf  that  a  motion  to  strike  out  such  defenses  as  sham  should  be 
denied  where  the  defendant  interposed  an  affidavit  that  the  answer 
was  put  in  in  good  faith,  and  not  for  debiy,  and  made  an  affidavit 
of  merits.  [*] 

Metraz  v.  Pearsall  (5  Abb.  N.  C.  00) ;  [*]  Steele  «.  Continental  NatU 
Bank  (5  Id.  88);  [']  Brotherton  v.  Downey  (21  ffun,  486);  [*] 
followed.  Hautemann  v.  Gray  (5  S.  T.  Civ.  Fro.  224  note\  dis- 
tinguished. [*] 

(Decided  Fthruary  4,  1884.) 

Motion  to  Strike  oat  the  several  defenses  in  the 
answer  herein,  numbers  I.,  II.  and  III.,  or  either  of 
them,  as  sham  and  irrelevant,  or  for  judgment  upon 
said  answer  as  a  whole  as  frivolous. 
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The  action  was  brought  to  recover  a  balance  of 
tljSOl.Sl^  and  interest  thereon  from  September  1, 1883, 
for  worky  labor  and  aerriees  rendered,  and  materials 
furnished  in  printing  briefs^  caoesi  and  other  legal 
papers  for  the  defendant,  intermediate  May  IS^  1882, 
and  June  6,  1883.  Annexed  to  the  complaint  was  a 
bill  of  particulars  containing  an  itemized  statement  of 
the  account,  in  which  it  was  stated  as  to  some  of  the 
work  that  it  was  done  by  the  Evening  Post  Job  Print- 
ing Office. 

The  answer  of  the  defendant  was  as  follows  : 

'^I.  The  defendant  denies  upon  information  and 
belief  each  and  every  allegation  contained  in  the  com- 
plaint of  the  plaintiff  in  the  above  action. 

'^11.  And  for  a  further  and  separate  defense  the 
defendant  alleges  that  he  is  an  attorney  and  counselor- 
at-law,  and  that  between  the  18th  day  of  May, 
1882,  and  the  1st  day  of  September,  1883,  the  Evening 
Post  Job  Printing  Company,  carrying  on  business  at 
number  208  Broadway  in  the  city  of  New  York, 
rendered  services  and  furnished  materials  to  the  de- 
fendant and  his  clients  in  printing  testimony,  briefs, 
&c.,  and  that  the  same  was  not  reasonably  worth  more 
than  the  sum  of  $2,000. 

'*  III.  And  for  a  further  and  separate  defense  the 
defendant  alleges  that  a  large  portion  of  said  work, 
to  wit,  the  printing  of  the  briefs  and  testimony  set 
forth  in  the  plaintiff's  bill  of  particulars  annexed  to 
the  complaint  were  printed  by  the  said  Evening  Post 
Job  Printing  Company  for  the  various  clients  of  the 
defendant  and  to  be  used  in  certain  actions  pending 
in  their  favor  in  the  court  of  Alabama  claims,  Wash- 
ington, D.  C,  and  such  printing  was  done  upon  the 
express  understanding  of  the  said  Evening  Post  Job 
Printing  Company,  that  the  same  should  not  be  paid 
for  or  become  due  and  payable  until  judgments  had 
been  recovered  in  said  actions.    That  the  defendant 
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has  not  recovered  judgment  in  all  of  said  actions  in 
which  said  printing  was  done,  but  only  a  portion 
thereof ;  that  the  defendant  has  paid  to  said  Evening 
Post  Job  Printing  Company  the  sura  of  $1,000  on  ac- 
count thereof,  which  said  last  named  sum  will  fully 
cover  for  all  said  i>rin ting  and  materials  furnished  by 
said  Evening  Post  Job  Printing  Company  to  the  defend- 
ant and  his  said  clients  which  has  accrued  and  become 
due  and  payable  under  said  agreement  as  aforesaid, 
and  for  all  materials  furnished  to  the  defendant  per- 
sonally and  his  said  clients  in  actions  wherein  he  has 
recovered  judgment." 

The  plaintiff  made  this  motion  on  the  pleadings  and 
on  affidavits  setting  forth  that  the 'Statements  in  the 
answer  were  false. 

Beano  Loewy^  for  the  motion. 

S.  R.  Johnson^  opposed. 

Bkown,  J. — A  denial  upon  information  and  belief, 

in  those  words,  of  each  and  every  allegation  in 
[*]    the  complaint  contained  has  been  held  a  sufficient 

general  denial  (Stent  v.  Continental  Bank,  5  Abb. 
N.  C.  88;  Metraz  v.  Pearsall,  Id.  90),  and  the  answer, 
is  therefore,  not  frivolous  ;  and  where  a  general  denial 
is  properly  verified  by  the  oath  of  the  defendant,  such 
general  denial  cannot  be  stricken  out  as  sham  <^Way- 
iMd  V.  Tysen,  45  iV.  T.  281).  A  denial  in  this 
form  is  sufficient  to  require  the  plaintiff  to  prove  his 
case. 

The  case  of  Metraz  v.  Pearsall  {$upra\  was  brought 

upon  a  complaint  alleging  that  the  plaintiff  per- 
n    formed  for  the  defendant,  at  his  request,  certain 

services ;  and  also,  at  his  request,  furnished  to  the 
defendant  certain  goods  of  a  specified  value,  which 
the  defendant  agreed  to  pay,  of  which  only  8100  has 
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been  paid.  The  answer  on  ^information  and  belief" 
alliBged  that  no  allegation  of  the  complaint  is  trne, 
except  that  $100  has  been  paid.  This  form  of  denial 
was  declared  sufficient. 

In  the  case  of  Stent  v.  Continental  National  Bank 

{$upra\  Justice  Donohue  held  the  same  form  of 
[*]    denial  ^'  on  information  and  belief,"  sufficient,  the 

present  form  of  verification  requiring  the  denial 
on  information  and  belief  to  be  so  stated  in  the  an- 
swer. 

In  the  case  of  Brothertoh  v.  Downey  (21  Sun^ 
436),   Justice    BAnuErr,  writing   the    opinion,  said: 

*^Where  defendant  has  no  personal  knowledge, 
[*]    but  has  knov^ledge  or   information  sufficient  to 

form  a  belief,  he  is  not  only  permitted,  but  is 
bound  at  his  peril  to  deny  upon  ivformalion  and 
leliefr 

The  case  of  Hauteraann  v.  Gray,*  referred  to  by  the 

♦  HAUTEMANN  f>.  GRAY. 
City  Court  of  New  York,  Special  Teitn,  Augutt^  1883. 

§500. 
Answer  -^Form  of  denial  of  knowledge  or  information. 
A  denial  in  an  answer  of  '*  any  information  sufficient  to  form  a  belief 
as  to  the  allegations  of  the  complaint/'  is  insufficient ;  it  should 
have  been  of  any  '*  knowledge  or  information  sufficient/'  &c. 
In  such  case  the  allegations  of  the  complaint  must  be  taken  as  true, 
and  averments  in  the  answer  that  the  merchandise  was  bought  by  de- 
'fendant  of  a  stranger  who  had  been  paid  therefor,  do  not  consti- 
tute a  defense,  although  they  might  have  if  the  denial  had  been  in 
proper  form. 
{Decided  SepUmher  14,  1883.) 

Motion  for  judgment  on  the  answer  as  frivolous. 
The  action  was  brought  to  recover  $300,  the  agreed  price  of  cer- 
tain   goods,   wares  and    merchandise,  sold    and  delivered    to  the 
defendant  by  the  plaintiff,  July  0,    1883.    The   complaint  alleged 
that  the  sale  was  made  by  plaintiff's  agent,  Jacob  Hautemann. 

The  answer  set  out  that  the  defendant  *' denies  that  he  has  infor- 
mation sufficient  to  form  u  belief  as  to  the  allegations  of  the  com- 
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learned  counsel  for  the  plaintiff,  where  Mr.  Jus- 
l]    tice  McAdam  held  the  answer  to  be   frivolous, 

which  set  up  that  the  defendant  ^^  denies  any  in- 
formation svfficient  to  form  a  hditf  as  to  the  aUega- 
iions  of  the  complaint^^^  is  not  at  all  analogous  to  the 
case  now  before  me.  Here  the  defendant  ^^  denies, 
upon  information  and  belief, *eacA  and  every  allega- 
iion  in  the  complaint  contained,"  while  there  the  only 
thing  denied  was  ^^any  information.^^ 

As  the  other  defenses  contained  in  the  answer, 
they  cannot  be  stricken  out  as  frivolous,  for  even 
assuming  them  to  be  bad,  judgment  for  frivolousness 

cannot  be  ordered,  except  when  the  whole  plead- 
[']    ing  is  manifestly  bad,  and  not  where  some  of  the 

defenses  are  frivolous  and  others  good  (Strong  v. 
Sproul,  53  N.  Y.  497).  Neither  can  those  defenses 
be  stricken  out  as  sham,  as  the  defendant  interposes 
an  affidavit  that  the  answer  is  put  in  in  good  faith 
and  not  for  delay,  and  makes  an  affidavit  of  merits  (22 

plaint/*  and,  os  a  second  defense,  that  defendant  bought  mcrchan' 
disc  of  Jacob  Hautemann,  and  gave  him  therefor  bis  note  which  he 
accepted  in  payment  and  "which  has  not  been  returned  to  the 
plaintiff. 

William  J.  LipmanUj  for  the  motion. 

Knox  d  Woodioardy  opposed. 

McAdaic,  J.— The  first  paragraph  of  the  answer  '<  denies  taij 
information  sufficient  to  form  a  belief  as  to  the  allegations  of  the 
complaint."  The  denial  is  insufficient  (Floyd  v.  Burns,  88  iV.  7, 
Super.  Ct.  423;  affirmed  62  N.  T.  651).  It  should  have  averred  ''no 
knowledge  or  information  sufficient,"  Ac.  {lb,).  The  allegations,  not 
being  properly  denied,  must  be  taken  as  true  {Oode^  %  522).  These 
allegations  being  admitted,  establish  a  cause  of  action  belonging  to 
the  plaintiff  which  cannot  be  discharged  by  payment  to  a  stranger. 
The  answer  is  therefore  frivolous,  and  the  plaintiff  is  entitled  to  judg- 
ment thereon.  If  the  denial  had  been  in  legal  form,  the  second  de- 
fense, taken  in  connection  with  the  denial,  might  have  been  good. 

Ordered  accordingly. 

Vol.  v.— 15 
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H(yw.  150  ;*  18  N.  Y.  316  ;t  1  Abh.  281  ;t  S.  C,  12  Em. 
663),  for  under  these  circumstances,  it  would  be 
virtually  trying  the  case  upon  the  point,  whether  the 
facts  alleged  in  those  defenses  are  false  or  true, 
whereas  upon  this  motion  it  is  simply  the  answer  that 
is  to  be  tried. 

If  those  defenses  are  insufficient,  plaintiff's  proper 
remedy  would  be  to  demur. 

Motion  denied,  with  $10  costs. 


HITCHMAN,    CoMMissioiTER  of  Highways,  v. 
BAXTER. 

Supreme   Court,    Third    Department,    Albany 
County  ;    Special  Term,  March,  1884. 

§§  1930,  1931. 

Substitution — Successor  in  office  to  a  commissioner  of  higTiways  cannot  k 
suhitituted  in  his  place  as  a  party  to  an  action  brought 
by  or  agair^t  him  as  such. 

In  an  action  bronglit  by  or  against  a  commissioner  of  highways  as  such 
his  opponent,  if  successful,  is  entitled  to  a  personal  judgment  against 
him,  and  therefore  his  successor  in  office  cannot  be  substituted  in 
his  place  as  a  party  to  such  action,  and  that  although  the  successor 
consents  to  be  substituted. 

Motion  to  substitute   the  plaintiffs   saccessor  in 
office  in  his  place  as  a  party  to  this  action. 

The  opinion  states  sufficient  facts. 

*  Butterfield  v.  Macomber. 
t  People  V,  KcCumber. 
}  Munn  V,  Barnum. 
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Learked,  J. — The  Code,  section  1931,  provides 
that  when  a  judgment  is  rendered  against  commis* 
sioners  of  highways,  execution  shall  issue  against,  and 
be  collected  out  of  the  property  of  the  officer.  The 
sum  collected  of  him  is  to  be  allowed  him  in  the  set- 
tlement of  his  official  accounts.  The  defendant, 
therefore,  in  this  case  is  entitled  to  a  judgment  and 
execution  personally  against  Hitchman.  Hence  it 
would  be  improper  to  deprive  him  of  this  right  by 
substituting  another  plaintiff  {Code  §  1930). 

Indeed,  I  have  doubts  whether  the  court  would  have 
power  to  compel  a  substitution  which  should  make  the 
substituted  party  personally  liable  for  past  costs  in  a 
case  of  this  kind.  In  the  present  case  it  is  said 
that  Hagadorn,  the  successor,  has  consented.  But 
section  1930  provides  as  well  for  a  case  where  there  is 
no  consent  as  where  there  is  consent.  Therefore,  if 
the  power  exists,  it  is  independent  of  consent.  And 
it  is  Qertainly  doubtful  whether  the  court,  by  an  order 
of  substitution,  could  put  a  person  in  a  condition  of 
personal  liability  for  previous  acts  without  his  con- 
sent ;  as,  for  instance,  in  the  present  case,  make  Haga- 
dorn liable  for  a  debt  of  Hitchman' s. 

When  the  officer  is  nnder  no  personal  liability,  the 
case  is  different.  Substitution  can  then  do  no  harm. 
But  in  the  present  case  it  will  deprive  Baxter  of  his 
claim  against  Hitchman,  and  will  subject  Hagadorn 
to  a  personal  liability  for  Hitchman- s  debt.  This 
ought  not  to  be  done. 
Motion  denied,  with  $10  costs. 
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HEOERICH,  AS  Administrator,  &g.,  of  ALEXAN- 
DER HEGERICH,  Deceased,  v.  KEDDIE,  as 
Executor,  &o.  of  DAVID  CAUT,  Deceased. 

Supreme  Court,  First  Department,  General 
Term,  March,  1884. 

§1902. 

Action  far  eauHng  dcath-^May  he  maintained  againU  fermmoL  repTtrnn- 
tative  ofperion  causing. 

Ad  action  to  recover  damages  for  negligence,  etc.,  cauaing  death 
may  be  maintained  by  the  personal  representative  of  the  person 
whose  death  was  so  caused  against  the  personal  representative  of 
thewrong>doer.[\  ',  *]  (Daniels,  J.  dissenting.  )[*] 

The  right  of  action  under  the  statute  for  damages  for  causing  death 
is  to  be  considered  without  reference  to  the  rules  of  the  common 
law  in  relation  to  actions  of  tort  for  injuries  to  the  person. [',-*] 

All  actions  for  personal  injuries  abate  upon  the  death  of  the  person 
causing  the  injury,  except  those  under  the  statute  for  causing 
death,  as  to  which  a  different  rule  applies.  [*] 

Whitford  v.  Panama  R.  R.  Co.  (23  N.  T.  4ft5);[*]  McDonald  v, 
Mallory  (77  Id,  546);[»]  Yertore  e.  Wiswall  (16  Saw.  Pr.  8),[*]  fol- 
lowed;  overruled  in  dissenting  opinion. [*] 

{Decided  March  28,  1884.) 

Appeal  from  jadgment  snstaining  a  demurrer  to 
the  complaint. 

The  plaintiff  saed  as  administratrix  of  her  late 
hasband,  Alexander  Hegericb,  to  recover  the  sum  of 
$5,(X)0  as  damages  resnlting  from  his  death,  which  was 
caused  by  the  negligence  of  the  defendant's  testator. 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  claiming  that  the  cause  of 
action  did  not  survive  against  the  defendant  as 
executor. 
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The  demurrer  was  sustained  by  the  New  York 
county  special  term,  and  this  appeal  thereupon  taken 
by  the  plaintiff. 

Oeorge  V.  N.  Baldwin^  for  the  appellant. 

The  action  is  entirely  statutory,  and  is  not  depend- 
ent upon  common  law  rules.  .  .  An  action  under 
the  acts  of  1847  (chap.  450),  and  1849  (chap.  256)  is 
wholly  a  creature  of  the  statute.  .  .  .  *'  It  appeals 
to  no  common  right  of  action,  and  rests  upon  no  com- 
mon law  principle  ;  ...  it  is  created  by  and  derives 
all  its  vitality  from  the  statute.  '*  Whitford  v.  Panama 
R.  R.  Co.,  23  N.  T.  465,  480.  ...  It  is  settled  by 
the  adjudications  of  our  courts  that  the  right  of  action 
for  causing  death  by  negligence  exists  only  by  virtue  of 
the  statute.  McDonald  v.  Mallory,  77  N.  T.  646,  650. 
It  is  a  new  and  original  action,  not  merely  as  to  the 
parties  who  institute  it,  but  as  to  the  cause  of  action 
involved.     Yertore  v.  Wiswall,  16  Eow.  Pr.  8,  12. 

The  codifiers  seemed  to  desire  to  make  this  still 
plainer  by  the  unequivocal  language  of  section  1902, 
for  the  phraseology  of  the  law  of  1847  is  altered,  and 
in  place  of  saying,  as  in  the  latter,  that  the  person 
causing  the  death  shall  be  liable,  the  Code  affirma- 
tively provides  that  the  executor  or  administrator  of 
a  decedent  may  maintain  an  action  to  recover  damages 
for  a  wrongful  act,  &c.  .  .  .  The  interest  which  one 
person  has  in  the  life  of  another  the  legislature  has 
chosen  to  regard  as  a  pecuniary  right,  a  right  having 
the.  essentials  of  property,  so  that  w)ien  it  is  taken 
away  compensation  is  due.  Quin  v.  Moore,  15  N.  Y. 
432.  Having,  therefore,  this  right  at  the  time  of  the 
death  of  the  wrong-doer,  it  survives  in  the  plaintiff 
against  the  executor.  It  has  the  main  element  of  be- 
ing a  claim  of  damages  for  a  i)ecuniary  loss. 

B.  W.  Cohen  {Lindsay  &  Cohen^  attorneys),  for  res- 
pondent. 
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Actions  for  personal  injuries  die  with  the  person 
causing  snch  injuries.  Bond  v.  Smith,  4  Biuiy  49 ; 
Haight  V.  Hay  t,  19  IT.  T.  464,  74 ;  Price  v.  Price,  11 
Hun,  299 ;  Bank  of  Cal.  v.  Collins,  6  Id.  209 ;  Fried  v. 
N.  Y.  Cen.  R.  R.  Co.,  25  H<njo.  Pr.  286 ;  62  N.  T.  73, 
76 ;  Graves  t.  Spier,  68  Barb.  886 ;  3  Hun,  682 ;  64 
How.  Pr.  213 ;  Creegan  v.  Cross  Town  R.  R.  Co., 
83  N.  T.  696  ;  S.  C,  76  N.  T.  19?  ;  Meech  v.  Stoner, 
19  N.  r.  29  ;  McCabe  v.  KuU,  Cow.  PZ^a*,  VanBbunx, 
J.,  decided  October  13,  1883,  not  reported.  The  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Brady,  J. — This  action  was  brought  by  the  admin- 
istratrix above  named  to  recover  from  the  executor  of 
David  Caut,  damages  for  personal  injuries  received  by 
the  plaintifTs  intestate  which  resulted  in  hi& death  and 
which  injuries  were  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant's  testator.  The  plaintiff 
relies  upon  the  statutes  of  1847  and  amendments 
(see  4th  ed.  R.  8,,  Edmonds'  Ed.  626,  627)  and  sections 
1902, 1904  of  the  Code  of  Civil  Procedure.  The  defend- 
ant demurred,  and  the  demurrer  was  sustained. 

The  question  presented  in  this  case  is  whether  the 
action  may  be  maintained  against  the  personal 
[']    representatives  of  the  wrong-doer.  The  proposition 
on  the  part  of  the  defendant  is  that  the  action  dies 
with  the  person  causing  the  injuries.    That  this  rule  of 
law  exists  as  to  all  other  actions  sounding  in  such  torts 
there  can  be  no  doubt  (see  8  M.  8.  7th  ed.  pp.  2394, 
2396);  with  regard,  however,  to  the  statutes  under  which 
this  action  was  brought,  a  different  rule  prevails. 
The   court   of  appeals,   in  the  case  Whitford  t?. 
Panama  Rail  Road  Co.  (23  N.  r.466,  480),  declare 
PJ    in  reference  to  them,  that  the  action  therein  pro- 
vided for  appeals  to  no  common  law  right  and  rests 
upon  no  common  law  principle ;  and  that  it  is  created 
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by  and  derives  all  its  vitality  from  the  statute.  This 
has  been  substantially  reasserted  in  the  case  of  McDon- 
ald f>.  Mallory  (77  iT.  T.  646,  550). 

These  authorities  seem  to  establish  the  proposition 

that  the  right  of  action  under  the  statutes  men- 
[']    tioned  is  to  be  considered  xvithout  reference  to  the 

rules  of  the  common  law,  in  relation  to  actions  of 
tort  for  injuries  to  the  person. 

But  it  is  not  necessary  to  pursue  this  inquiry  farther 

for  the  reason  that  in  the  case  of  Yertore  v.  Wis- 
[*]    wall  (16  Haw.  Pr.  8),  it  was  decided  by  the  general 

term  that  such  an  action  survived  and  could  be 
maintained  against  the  representative  of  the  wrong- 
doer because  it  was  for  the  enforcement  of  a  statutory 
right  of  property.  The  point  seems  to  have  been  fully 
considered  in  that  case,  and  to  have  been  determined 
in  favor  of  the  right  of  action  as  already  stated.  This 
case  has  not  been  overruled  by  the  court  of  appeals  in 
any  reported  adjudication,  and  is  regarded  as  control- 
ling of  the  question,  and  is  to  be  followed  until  it  is 
reversed  by  the  court  of  last  resort. 

For  these  reasons,  and  without  a  more  extended 

examination  of  the  question,  it  is  considered,  that 
[*]    the  judgment  in  the  court  below  should  be  reversed, 

with  costs  to  abide  the  event,  and  with  liberty  to 
the  defendant  to  answer  in  twenty  days  on  payment  of 
costs  of  the  demurrer. 

Davis,  P.  J.,  concurred. 

Daniels,  J. — [Dissenting.]— The  action  for  damages 
for  the  wrongful  act  of  causing  the  decease  of  the 
intestate  was  provided  by  statute.  Before  the  enact- 
ment of  the  statute  it  could  not  be  maintained.  This 
statute  was  firet  enacted  in  this  State  in  1847  {Laws 
1874,  ch.  450),  and  in  neither  of  the  acts  subsequently 
enacted  has  the  liability  of  the  party  in  the  wrong  been 
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extended  {Lav)s  1849,  ch.  256;  Laws  1870,  ch.  78; 
Code  Civ.  Pro.  §  1902).  By  the  act  of  1847  the  person 
who  or  the  corporation  which  would  have  been  liable 
if  death  had  not  ensued,  is  made  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person 
injured ;  and  that  is  the  full  extent  of  the  liability 
created.  It  is  limited  to  the  person  himself  or  the 
corporation  itself,  causing  the  injury.  No  right  of 
action  against  his  executor  or  administrator  has  been 
provided. 

But  when  the  wrongful  act  has  been  committed  by 

a  natural  person,  it  is  that  person  and  only  that 
[*]    person    whom  the  statute  has   rendered  liable. 

Both  by  the  terms  of  this  act  and  the  general 
statute  declaratory  of  the  causes  of  action,  which  will 
survive  against  the  personal  representatives,  of  the 
wrong-doer  (3  H.  S.  6th  ed.  732,  §§  1,  2),  they  are 
exonerated  from  liability  in  this  action.  A  very  gen- 
eral provision  of  the  Code,  first  enacted  in  1870,  con- 
cerning actions  for  damages  for  personal  injuries,  is 
also  to  the  same  effect,  for  it  only  prevents  the  abate- 
ment of  that  class  of  actions  after  a  verdict  has  been 
recovered  {Code  Civ.  Pro.  §  764).  It  was  framed  in 
such  language  as  to  include  all  actions  for  personal 
injuries,  and  this  action  is  not  excluded  from  it. 

A  different  view  of  the  act  of  1874  was  adopted  in 

Tertore  v.  Wiswall  (16  How.  Pr.  8),  but  as  it  is 
[T    not  supported  by  the  language  of  the  act  and  is 

opposed  to  this  section  of  the  Code,  it  ought  not 
to  be  followed,  but  the  judgment  should  be  aflb-med. 
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VERNON,  ET  AL.,  Respondents,  v.  PALMER, 
Appellant. 

Court  of  Appeals,  April,  18S4. 
§  1318. 

Appeal  to  Court  of  Appeals. — When  may  be  toithdratm. 

Where  the  complaint  was  dismissed  at  the  trial  of  a  cause,  and  on 
appeal,  the  general  term  reversed  the  judgment  thereupon  entered, 
and  ordered  a  new  trial,  and  the  defendant  appealed  to  the  court 
of  appeals  from  the  order  of  the  general  term,  before  judgment  had 
*  been  rendered  thereon,  and  stipulated  that  if  the  order  was 
affirmed,  judgment  absolute  might  be  rendered  against  him,  and 
thereafter  moved  for  leave  to  withdraw  such  appeal  on  the  ground 
that,  as  no  final  judgment  had  been  entered,  the  appeal  was  a  nul- 
lity, and  also  because  he  desired  to  tiy  the  case  upon  the  merits : — 
Beld,  that  the  motion  should  be  granted  on  payment  of  the  costs 
and  disbursements  on  such  appeal,  except  the  fee  for  argument. 

{Decided  AprU  22,  1884.) 

Motion  for  leave  to  withdraw  an  appeal  taken 
herein  from  an  order  of  the  general  term  of  the  N.  Y. 
superior  court,  reversing  a  judgment  of  the  trial  term, 
and  giunting  a  new  trial. 

This  action  was  brought  in*  the  superior  court  of 
the  city  of  New  York  against  the  defendant  to  re- 
cover from  him,  a  corporate  debt,  as  a  penalty,  under 
section  12  of  the  Laws  of  1848,  for  neglecting,  while  a 
trustee  of  the  McKillup  &  Sprague  Co.,  to  file  and  pub- 
lish the  annual  report  required  by  said  section.  At  the 
close  of  the  plaintiff's  case,  the  defendant  moved  to  dis- 
miss the  complaint,  which  motion  was  granted,  and 
judgment  entered  thereon.  An  appeal  was  thereupon 
taken  by  the  plaintiff  to  the  general  term,  and  the  order 
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and  jadgment  appealed  from  were  reversed,  and  a  new- 
trial  ordered.  Plaintiff  thereupon  entered  an  order 
of  the  general  term,  and  served  the  same  npon  the  de- 
fendant, who  appealed  to  the  court  of  appeals  from 
the  order  in  July,  1882,  stipulating,  at  the  same  time, 
that  if  the  order  of  the  general  term  should  be  affirm- 
ed, judgment  absolute  should  be  rendered  against 
him.  On  February  9,  1884,  before  the  case  had  been 
heard  at  the  court  of  appeals,  the  defendant  moved  at 
special  term  in  the  superior  court,  that  the  plaintiff 
be  compelled  to  enter  a  final  judgment,  which  motion 
the  court  granted,  and  thereupon  the  plaintiff  entered 
final  judgment,  and  served  tbe  same  upon  the  de- 
fendant. 

The  appellant  then  moved  in  the  court  of  appeals 
for  leave  to  withdraw  the  appeal,  on  the  ground  that 
the  appeal  was  a  nullity,  no  final  judgment  having 
been  entered  when  the  appeal  was  taken  from  the 
order  of  reversal,  and  also  upon  the  ground  that  he 
desired  to  try  the  case  upon  the  merits. 

Edward  C.  James  &  James  B.  Dill  {Dill  &  Chan- 
dler^ attorneys),  for  the  motion. 

The  order  of  the  general  term  was  not  a  judgment, 
and  was  not  effectual  to  reverse  a  judgment  entered  on 
the  decision  of  the  court  at  trial  term.  Knapp  v. 
Roche,  82  N.  T.  366.  The  Code  provides  by  implica- 
tion that  a  judgment  of  reversal  must  first  be  entered 
before  an  appeal  can  lie  from  an  order  granting  a  new 
rial.    Code,  §  1318. 

FravJclin  A.  Paddock  {Paddock  &  Cannon^  at- 
torneys), opposed. 

Section  1318  of  the  Code  has  changed  the  former 
practice,  namely,  that  an  appeal  must  be  taken  from 
the  judgment  of  the  general  term,  and  on  this  appeal 
the  order  granting  a  new  trial  reviewed,  and  the  only 
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effect  of  this  provision  is  to  shorten  the  time  in  which 
an  appeal  mast  be  taken.  Throap's  notes  to  section 
1318. 

Per  Curiam. — ^Motion  to  withdraw  appeal  granted 
on  payment  of  costs  and  disbursements  on  appeal  to 
the  courts  of  appeals,  except  the  fee  for  argument. 

All  concurred. 


MATTHEWS,  et  al.  v.  STIETZ. 

City  Court  of  New  York,  Special  Term,  January, 

1884. 

§§  495,  498,  499. 

When  action  properly  brought  by  mrviving  memben  of  firm, — Objection 

that  plaintiff  hat  not  capacity  to  $ue  shotUd  be  taJcen  by 

demurrer  when  it  i$  apparent  on  the  face  of  the  complaint 

and  not  by  antufer. 

It  is  weU  settled  that  upon  the  death  of  a  member  of  a  firm,  the  legal 
title  of  the  partnership  contracts,  debts  and  property  rests  in  the 
survivors,  and  the  personal  representatives  of  the  deceased  partner 
are  not  proper  parties  to  an  action  in  relation  thereto.  [*-^] 

In  case  of  the  death  of  a  member  of  a  firm  the  snrviting  p&rtners  are 
the  sole  legal  owners  of  any  action  existing  in  favor  of  the  firm,  and 
if  they  sue  thereon  they  sue  not  in  a  represented  capacity  but  in 
their  own  exclusive  rights  ;['^]  the  use  of  the  words  *'  as  survivors,^' 
etc.,  after  their  names  either  in  the  caption  dr  body  of  the  com- 
plaint would  be  surplusage.  [*] 

When  in  an  action  by  the  surviving  member  of  a  firm,  on  a  paitner- 
ship  contract  there  is  doubt  as  to  whether  he  became  seized  of 
thereof  by  survivorship  and  the  complaint  alleges  the  copartner- 
ship and  the  death  of  one  of  the  copartners,  the  defect  of  parties, 
if  any,  would  appear  upon  the  face  of  the  complaint  and  the  objec- 
tions should  be  taken  by  demurrer  and  not  by  answer  [*]. 

Nehrboss  «.  Bliss  (2  ilT.  T.  Civ,  Pro.  89);  [»]  Lachaise  «.  Libby  (18 
Ahb.  Pr.  6),  [»]  followed. 

(Decided  January  29,  1884.) 
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Demnrrer  to  answer  on  the  ground  that  it  is  insuffi- 
cient in  law  upon  the  face  thereof. 

Edward  B,  Whitney^  for  demurrer. 

Edward  P.  Wilder^  opposed. 

Browne,  J. — The  plaintiff  interposes  a  demurrer  to 
part  of  an  answer,  on  the  ground  that  the  alleged  de- 
fense contained  in  the  answer  is  insufficient  in  law  upon 
the  face  thereof.  The  paragraph  of  the  answer  at- 
tacked is  as  follows : 

"IV.  For  a  fourth  and  further  defense,  the  de- 
fendant alleges  upon  information  and  belief  that  the 
said  John  Matthews  mentioned  in  the  complaint,  and 
who  was  a  party  to  said  contract  thereto  annexed, 
died  leaving  a  last  will  and  testament ;  that  the  same 
was  duly  admitted  to  probate  by  the  surrogate  of  the 
County  of  New  York  on  March  29,  1883,  and  that  let- 
ters testamentary  were  duly  issued  by  said  surrogate 
to  Elizabeth  Matthews,  George  Matthews,  and  Fred- 
rick Matthews,  executors  named  therein,  and  that 
said  executors  are  necessary  parties  to  this  action, 
and  should  be  joined  as  plaintiffs." 

This  demurrer  puts  to  test  the  sufficiency  of  the 
complaint,  so  that  should  the  complaint  be  found  suf- 
ficient, the  demurrer  must  be  sustained,  and  the  para- 
graph of  the  answer  above  cited  declared  bad  in  law  as 
a  defense  to  this  action. 

The  complaint  alleges,  first,  that  on  or  about  April 
28,  1881,  plaintiffs  and  one  John  Matthews  were  co- 
partners in  business,  under  the  firm  name  of  John 
Matthews,  and  as  such  firm  were  the  owners  of  two 
patents  described  in  an  exhibit  annexed  to  the  com- 
plaint, and  made  a  part  thereof ;  that  on  or  about  the 
day  referred  to,  the  said  copartners  as  such  firm  and 
the  defendant  entered  into  the  agreement  annexed, 
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which  is  made  the  exhibit.  The  exhibit  in  question 
must,  therefore,  be  considered  in  connection  with  the 
sufficiency  of  the  complaint.  That  exhibit  states  thac 
the  plaintiffs  and  one  John  Matthews,  constituting4;he 
aforesaid  firm  of  ''John  Matthews,"  are  the  owners  of 
certain  patents,  &c.,  and  that  certain  payments  there- 
in provided  were  to  be  made  to  that  firm,  or  its  suc- 
cessors ;  and  the  complaint,  by  a  special  averment 
alleges  that  on  or  about  March  13,  1883,  nearly  two 
years  after  the  making  of  the  contract  in  question, 
said  John  Matthews  died. 

Upon  the  argument,  it  was  conceded  that  the  con- 
tract alleged  in  and  annexed  to  the  complaint  was 
made  with  the  plaintiffs  and  John  Matthews  as  co- 
partners. If,  therefore,  upon  the  death  of  John 
[']  Matthews,  the  surviving  copartners  (to  wit :  the 
plaintiffs  in  this  action)  became  vested  with  the 
legal  title  to  the  firm  contracts,  debts  and  property,  it 
is  clear  that  defendant's  objection  that  the  executors 
of  John  Matthews  deceased  should  be  made  parties, 
is  not  well  founded.  That  the  property  did  so  vest  in 
the  surviving  copartners,  is  too  well  settled  to  even 
require  reference  to  authorities  to  support  the 
n  proposition.  It  was  reiterated  in  the  case  of 
Nehrboss  v.  Bliss  (2  iT.  Y.  Civ.  Pro.  39),  where 
the  court  said  that  the  whole  legal  title  in  joint  rights 
survive,  on  the  death  of  one  of  the  co-owners,  to  the 
rest,  and  upon  the  death  of  the  last  of  the  copartners 
or  co-owners,  it  vests  in  the  latter's  legal  representa- 
tives. So  completely  is  the  title  vested  in  the  survi- 
vor that  a  demand  against  him  individually  might  be 
offset  in  the  diminution  of  a  claim  by  him  as  surviv- 
ing copartner. 

And  in  the  case  of  Lachaise  v.  Libby  (13  Abb.  Pr. 
6),   that    upon  the    death    of    a  joint   plaintiff, 
[•J    pendente  litey  the  survivors  proceed  without  join- 
ing the  representatives  of  the  deceased,  for  the 
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reason  that  the  whole  right  of  action  survives  in  favor 
of  the  others. 

It  being  conclusively  established  that  the  executors 

of  John  Matthews  did  not  succeed  to  any  right, 

[*]    title  or  interest,  which  is  made  the  subject  of  this 

action,  their  introduction  as  parties  in  the  action 

would  have  been  improper  (Nehrboss  v.  Bliss,  supra). 

The  surviving  copartners,  being  the  sole  legal 
owners  of  the  cause  of  action,  they  sue,  not  in  a 
[']  representative  capacity,  but  in  tTieir  own  exclu- 
sive right.  The  words  **as  sutvivors"  either  in 
the  caption  or  body  of  the  complaint,  would  have 
been  surplusage,  as  it  neither  adds  to,  nor  detracts 
from  the  rights  and  interests  with  which  the  plaintiffs 
are  vested.  Besides,  the  plaintiffs  distinctly  allege 
that  they  and  John  Matthews  were  copartners,  and 
that  John  Matthews  died,  from  which  facts  the  legal 
conclusion  naturally  follows  that  the  plaintiffs,  being 
the  survivors,  acquired  the  title  and  interest  to  co- 
partnership contracts.  Neither  does  the  fact  that  the 
word  ** successors"  is  omitted  from  the  complaint^ 
nor  the  omission  of  an  apt  allegation  therefrom,  that 
the  plaintiffs  were  the  successors  in  interest  of  co- 
partnership property  affect  the  plaintiffs'  rights,  for 
the  provision  in  the  contract,  as  to  pasrment  being 
made  to  the  successors  of  the  firm,  must  be  interpreted 
as  contemplating  such  persons  as  would  succeed  to 
the  rights  and  interests  of  the  copartnership  by  ab- 
solute transfer  thereof,  and  until  it  is  suggested  that 
such  transfer  has  been  made,  the  presumption  con- 
tinues that  title  is  in  the  plaintiffs  as  survivors. 

But  if  there  could  be  any  doubt  that,  by  survivor- 
ship, the  plaintiffs  became  seized  of  all  right,  title 
[']  and  interest  in  and  to  the  firm  contracts,  debts  and 
property,  the  objection  as  to  defect  of  parties 
should  have  been  taken  by  demurrer,  for  it  would  be 
a  defect  transparent  upon  the  face  of  the  complaint 
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Code  Cin.  Pro.  %%  498,  499),  becaase  plaintiffs  expressly 
allege  their  co-partnership  with  John  Matthews,  and 
the  latter' s  death  ;  so  that  if  the  action  be  defec- 
tive as  to  parties,  becaase  Matthews'  executors  are 
not  joined,  so  equally,  if  there  w6re  no  executors, 
would  there  be  a  defect  until  administrators  had  been 
appointed  and  joined. 

The  authorities  to  which  the  learned  counsel  for 
the  defendant  has  referred  the  court,  are  cases  where 
the  x>laintiffs  brought  suit  in  the  right  of,  or  as  repre- 
senting another,  without  alleging  their  representative 
character. 

The  complaint  being  sufficient,  the  demurrer  to  the 
fourth  paragraph  of  the  answer  should  be  sustained. 


SHERWOOD,  AS  EXECUTOR,  ETC.,  D.  GARDNER, 

KT  AL. 

N.  Y.  Court  of  Common  Pleas,   Special   Term, 
March,  1884. 

§531. 

BUI  of  partienlan. — Imtance  of  defense^^  particulars  of  which  should  be 

required, — Allegation  in  answer  which  is  neither  a 

general  or  a  specific  denial, 

A  statement  in  an  nnswer  that  the  defendants  deny  that  a  trae  copy  of 
the  agreement  sued  on  is  set  forth  in  the  complaint  is  neither  a 
general  nor  a  specific  denial,  bat  an  affirmative  defense,  and  the 
defendant  should  be  required  to  furnish  particulars  of  the  difference 
between  the  copy  of  the  agreement  set  forth  in  the  complaint  and 
the  instrument  as  it  should  be  given. 

Where  in  an  action  on  contract  the  defendant's  answer  contained  a 
general  allegation  of  non -performance  i—JETeZdf,  that  a  bill  of  par- 


240  CIVIL    PROCEDURE    REPORTS. 

Sherwood  «.  Gardner. 

ticulars  of  the  alleged  failure  of  the  plaintiff  to  comply  with  his 
agreement  should  be  given.* 
^Decided  March  8,  1884.) 

Motion  by  plaintiff  for  a  bill  of  particulars  of  certain 
defenses  set  up  by  defendant. 

This  action  was  brought  to  recover  for  certain  ser- 
vices performed  under  a  written  contract.  The  answer 
denied  that  a  true  copy  of  the  agreement  was  set  forth 
in  the  complaint,  and  alleged  that  the  plaintiff  had  not 
performed  the  contract  on  his  part. 

/.  T.  Williams^  for  the  motion. 

John  A.  Deady^  opposed. 

» J.  P.  Daly,  J. — The  bill  of  particulars  should  be 
furnished.  The  statement  in  the  answer  that  defend- 
ants deny  that  a  true  copy  of  the  agreement  is  set  forth 
in  the  complaint  is  not  a  general  nor  a  specific  denial  as 
required  by  the  Code,  and  must  therefore  be  treated  as 
an  affirmative  defense.  The  particulars  of  the  differ- 
ence between  the  copy  of  the  agreement  set  forth  in 
the  complaint  and  the  instrument  as  it  should  be  given, 
as  the  allegation  as  it  stands  is  too  general.  Particulars 
should  also  be  given  of  the  alleged  failure  of  the  plaint- 
iff to  comply  with  his  agreement.  Defendant  has  not 
contented  himself  with  denying  the  allegation  of  the 
complaint  as  to  performance  (viz. :  as  to  pumping 
water),  but  has  made  a  general  allegation  of  non-per- 
formance. 

*See  note  on  Bill  of  Particulars,  2  N.  F.  Civ.  Pro.  240,  241. 


CIVIL    PROCEDURE    REPORTS.  241 


Kftllory  0.  Bowe. 


MALLORY,  Appkllakt,  v.  REICHERT. 
BOWE,  Sheriff,  etc.,  Respondent. 

Supreme  Court,  First  Department,  General 
Term,  March,  1884. 

§3287. 

Shwriff^s  feek.-^May  U  faaed  at  instance  of  pliintiff  in  exeeuHon.— 

IKA^n,  on  appeal  from  taxation  of  nkeriff^efeee  ike  general  term  will 

remand  the  proceeding  to  special  term  for  relaxation. 

The  plaintiff  in  an  execution  has  a  right  to  have  the  money  collected 
by  the  sheriff  on  itj  paid  to  him  leas  the  legal  fees  and  may  require 
a  taxation  of  the  sheriff^s  bill. 

Where  an  order  taxing  a  sheriff's  bill  of  his  fees  on  a  sale  under  exe- 
cution is  in  direct  conflict  with  all  the  authorities,  and  there  was  in 
fact  no  taxation  or  consideration  of  its  items  the  general  term  on 
appeal  will  not  go  through  or  determine  what  should  or  should  not 
hav«  been  allowed  but  will  remand  the  proceedings  to  the  special 
term  with  directions  to  proceed  and  Xa\x  the  bill  in  conformity  to 
tlie  authorities. 

(Decided  Mareh  6,  18S4.) 

Appeal  from  order  of  special  term  taxing  sheriff's 
bill  of  his  fees  on  execution. 

The  opinion  states  the  facts. 

Ji.  W.  Eawksworthj  for  appellant. 

Knox  &  McLean^  for  respondent. 

DAvrs,  P.  J. — The  execution  in  the  suit  of  Mallory 
T).  Reichert  was  issued  to  the  sheriff,  and  by  him 
levied  upon  the  stock  of  goods  of  the  defendant, 
Reicliart.  On  the  subsequent  sale  of  goods,  they  pro- 
Auc^  the  sum  of  $3,488.39.  The  sheriff's  bill  presented 
and  clailfted  by  the  deputy,  one  Mark  L.  Frank,  who 
Vol.  v.— 16 
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had  the  execution  in  charge,  amounted  to  11,151.45. 
The  plaintifT  demanded  a  taxation  of  the  bill,  and  on 
his  motion  it  was  taxed  at  special  term,  each  party 
presenting  a  number  of  affidavits  in  relation  to  the 
several  items  charged.  An  order  was  made  on  such 
taxation,  allowing  the  sheriff  the  whole  amonnt 
charged,  to  wit,  $1,151.45 ;  from  that  order  the  plaintiff 
appeals.  The  counsel  for  the  sheriff  do  not  pretend 
to  defend  the  taxation  of  this  bill  on  any  legal  or 
other  ground.  On  the  contrary,  they  say :  "  We  will 
not  attempt  to  impose  upon  the  court,  since  the  decis- 
ions in  McKeon  v.  Horsfall  and  Woodruff  v.  Imp. 
Fire  Company,  by  insisting  that  all  of  these  items  ai-e 
taxable,  if  the  court  shall  assume  that  a  taxation, 
properly  so  called,  was  before  it.'*  They,  however, 
undertake  to  claim  that  the  taxation  was  not  one 
authorized  by  law,  and  that,  therefore,  this  court 
must  either  treat  the  proceeding  as  a  mere  arbitration, 
and  leave  the  parties  in  the  position  they  have  placed 
themselves  thereby,  or  as  wholly  coram  non  judice^ 
and  a  proceeding  without  jurisdiction,  and  dismiss 
the  appeal  without  prejudice  to  an  action.  The  bill 
on  its  face  is  one  which  could  not  be  sustained  even 
on  the  affidavits  presented  on  behalf  of  the  sheriff 
alone.  For  no  court  should  allow,  for  instance,  that 
the  sheriff  could  employ  at  one  time  twenty-one 
keepers  to  watch  over  a  stock  of  goods,  consist- 
ing chiefly  of  empty  boxes,  especially  after  the  court 
of  appeals  have  decided  that  no  charge  for  keepers 
can  be  taxed.    McKeon  v.  Horsfall,  88  JT,  Y.  429. 

We  think  under  the  statute  the  plaintiff  had  a 
right  to  demand  the  taxation.  The  money  had  been 
made  on  the  execution  and  was  in  the  sheriff's  hands. 
The  plaintiff  was  entitled  to  have  it  paid  to  him,  less 
the  sheriff's  legal  fees  and  charges,  and  althou^  the 
statute  in  speaking  of  taxation  uses  the  words  ^^npon 
being  required  by  the  defendant,"  we  are  of  the  opinion 
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that  ander  the  oircamstances,  the  plaintiff  in  the  ex- 
ecution occapied  that  relation  as  between  the  sheriff 
and  himself  in  his  effort  to  defend  himself  against  ex- 
tortion. In  O'Connor  v.  O'Connor  (47  Super.  CL  600), 
a  case  quite  analogous  with  the  present  in  its  facts, 
the  taxation  was  made  on  motion  of  the  plaintiff. 

In  this  case  the  motion  for  taxation  was  not  made 
to  '^  any  judge  or  officer  of  the  court,  but  the  court  it- 
self," sitting  at  special  term ;  and  we  see  no  reason 
why  it  should  not  be  held  that,  under  its  usual  juris- 
diction over  all  actions  pending  in  the  court,  and  after 
process  issued  therein,  the  special  term,  as  such  had 
not  the  authority  to  make  the  taxation  in  question. 
Neither  party  raised  any  question,  as  would  seem  at 
the  hearing  of  any  want  of  power  in  the  court. 

The  order  taxing  the  bill  at  the  full  amount 
claimed  is  in  direct  conflict  with  all  the  authorities  of 
which  we  have  any  knowledge,  and  especially  of 
Crofut  t?.  Brandt  (58  N.  T.  106) ;  0' Connor  «.  O'Connor 
(47  Super.  Ct.  500) ;  Lord  v.  Richmond  (38  Bow.  Pr.  73) ; 
McKeon  tj.  Horsfall  (88  N.  T.  429);  Woodruff  v.  Im- 
perial Fire  Insurance  Company  (90  N.  T.  621).  Under 
these  authorities  large  numbers  of  the  items  of  the  bill 
should  have  been  rejected. 

Inasmuch  as  the  bill  presented  has  received,  in 
point  of  fact,  no  taxation,  or  consideration  of  its 
items,  we  do  not  think  it  our  duty  to  go  through  it, 
and  determine  what  should  or  what  should  not  have 
been  allowed.  The  proper  disposition  of  the  case 
seems  to  us  to  be  to  reverse  the  order,  with  costs  of 
appeal  to  the  appellant,  and  to  remand  the  proceed- 
ings to  the  special  term,  with  directions  to  proceed 
and  tax  the  bill  in  conformity  to  the  several  author- 
ities above  cited. 

Ordered  accordingly. 

Daniels  and  Brady,  JJ.,  concurred. 
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HEPBURN,  AS  Receiver  of  the  Continental  Life 

Insurance  Company,  Appellant,  v.  MONT- 

GfOMERY  ET  AL.,  Respondents. 

And  TWO  other  Cases  entitled  the  same. 

Supreme  Court,  Fourth  Department,  General 
Term,  October,  1883. 

§§993,998. 

Exeeptumi.^ToJlndingi  of  referee  must  le  tpeeifie,^  General^  to  report^ 

in  which  there  are  eeoeral  eonehteions  of  law^  insufficient  to  raise  any 

specific  question^  and  of  no  avail  if  any  qf  sw^  condusions  are 

correct, — Instance  of  agenVs  contract  with  insuroTiee  com- 

pany  on  toAM  it  could  he  held  after  dissolution  and 

the  appointment  of  a  receiver, 

A  general  exception  to  "  each  of  the  conclusions  of  law  *'  in  areferee*a 
report  when  there  are  several,  is  insufficient  to  raise  any  specific 
question  and  practically  is  of  no  avul.[^] 

A  general  exception  to  a  charge  or  decision  involving  two  or  more 
distinct  legal  propositions  is  unavailing  if  either  of  such  proposi- 
tions is  correct.  [•] 

Where  an  agent  of  an  insurance  company  was,  by  the  terms  of  his 
contract  with  it,  to  be  paid  for  his  services  as  such  by  a  commis- 
sion on  the  premiums  received  upon  certain  policies,  or  at  his  elec- 
tion he  was  to  receive  in  commutation  and  satisfaction  of  all  com- 
missions to  become  due,  twenty  per  cent,  of  the  aggregate  annual 
premiums  for  one  year  on  certain  specified  classes  of  policies  that 
should  have  paid  their  second  annual  renewal  premiums  in  full,  and 
should  not  have  lapsed,  and  the  contract  fixed  no  time  within  which 
he  was  to  elect  :~£(0if(?,  that  he  could  make  the  election  after  the 
termination  of  the  contract  ;[*]  that  upon  the  termination  of  the 
contract  by  the  default  of  the  company  his  right  of  election  was 
absolute;  that  the  commutation  money  was  to  compensate  him  for 
past  services,  and  the  appointment  of  a  receiver  of  the  company  in 
an  action  dissolving  it  for  insolvency  did  not  divest  him  of  his 
right  to  compensation  or  to  make  such  election ;  that  he  did  not 
lose  such  right  by  delaying  to  exercise  it  until  after  the  reciver  was 
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appointed  and  had  brought  an  action  to  foreclose  a  mortgage  given 
by  him,  but  he  could  then  make  the  election  and  set  off  the  com- 
mutation money  against  the  debt  owing  by  him  on  the  mortgage. 

People  e.  Globe  Jfutual  Life  Ins.  Co.  (91  if.  Y.  17/lf);  Attorney  Gen> 
eral  «.  Continental  Life  Ins.  Co.  (98  N.  F.  080),  distinguished.  [«] 

{Decided  January  8,  1884). 

Appeals  by  plaintiff  from  three  judgments  entered 
upon  the  report  of  a  referee  against  him  as  receiver, 
dismissing  the  complaint  with  costs. 

These  actions  were  originally  broaght  by  J.  P. 
O'Neil  as  receiver  of  the  Continental  Life  Insurance 
Company,  who  subsequent  to  the  taking  of  these  ap-  • 
peals  but  before  they  were  argued  or  decided,  departed 
this  life.  A.  Barton  Hepburn  was  thereupon  appoint- 
ed receiver  of  said  Insurance  Company  in  his  place, 
and  was  by  orders  entered,  July  S5,  1883,  substituted 
as  plaintiff  in  these  actions ;  and  the  actions  were  re- 
vived and  continued  in  his  name.  Other  facts  are 
stated  in  the  opinion. 

Edward  H.  SobbSj  for  appellant — The  action  of 
the  state  dissolving  the  corporation  terminated  the 
contract  between  it  and  Montgomery,  and  he  was  not 
entitled  to  commutation  of  commissions  on  future 
premiums.  .  .  ''  With  the  natural  death  of  one  or  the 
corporate  death  of  the  other  the  contract  must  inevit- 
ably end;  so  that  in  its  own  inherent  nature  by  the  un- 
expressed conditions,  subject  to  which  it  was  made, 
and  by  the  decree  enjoining  both  parties  at  the  same 
moment,  from  further  performance  the  contract  was 
termiiiated  and  no  breach  exists.'^  PerFiircH,  J., 
court  of  appeals,  People  v.  Olobe  Mutual  Life  Ins.  Co., 
64  Boto.  Pr.  487.  .  .  .  The  corporation  did  not  by 
any  act  terminate  the  contract.  It  was  the  state  that 
did  it.  Montgomery  therefore  was  not  entitled  to  com- 
mute his  commissions  on  future  premiums  which  the 
company  could  never  receive.    This  is  the  universal 
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rule.  James  v.  Jndd,  4  iT.  T.  411 ;  Reed  v.  Frankfort 
Bank,  23  Me.  321 ;  Knight  v.  Bean,  22  Id.  581  j  Beebe 
V.  Johnson,  19  Wend.  602;  Mumma  v.  Potomac  Co.,  8 
Peters  (U.  S.)  287.  Wherever  the  state  thus  intervenes 
to  prevent  the  execution  of  a  contract  the  laws  con- 
sider the  contracting  party  not  to  be  in  moral  or  legal 
default  but  the  victim  rather  of  overruling  neces- 
sity. Wolfe  V.  Hawes,  24  Barb.  174,  176 ;  Dermot  v. 
Jones,  2  Wall.  (U.  S.)  7  ;  2  Parsons  on  CorUracts^  186 ; 
Cobb  V.  Harmon,  23  N.  Y.  160 ;  Wellington  t.  West 
Boylton,  4  Pick.  103  ;  People  v.  Manning,  8  Cow.  297  ; 
,  Carpenter  v.  Stevens,  12  Wend.  689 ;  Heine  v.  Meyer, 
61  N.  T.  176 ;  Melville  v.  De  Wolf,  ^E.  AB.  [Eng. 
Queen's  Bench]  842  ;  Presbyterian  Church  v.  City  of 
New  York,  5  Cow.  638.  Montgomery's  compensation 
depended  upon  the  company's  receiving  the  premiums. 
The  state  had  put  it  out  of  the  power  of  the  company 
to  receive  a  premium.  He  was,  therefore,  entitled  to 
nothing.  People  v.  Globe  M.  L.  L  Co.,  64  How.  Pr. 
240;  Manning  i^.  John  Hancock  Life  Ins.  Co.,  9  Ins. 
Law  Journal^  417,  420 ;  Loomis  Case,  1  Meilly  Abb. 
Arb.  [Ld.  Cairns'  Eng.  Arb.  Dec]  177.  .  .  Even  if 
Montgomery  was  entitled  to  commute  his  commissions 
and  if.  such  amount  is  correctly  computed  by  the 
referee,  the  amount  of  such  commutation  can  only  be 
applied  by  him  to  the  payment  of  the  balance  due  to 
the  company  upon  his  account  as  agent.  .  .  The  ques* 
tion  of  appropriation  of  payments  is  essentially  a  ques- 
tion of  fact  arising  out  of  transactions  between  the 
parties.  Jones  on  Mortgages^  §  904  ;  Peck  v.  Minot,  3 
Abb.  Ct.  App.  Dec.  466. .  The  debtor  not  having  made 
any  application  of  these  commissions  to  the  payment 
of  the  mortgage,  until  the  commencement  of  a  suit 
thereon  against  him,  was  too  late.  .  ,  The  court  may, 
on  these  appeals,  review  the  questions  of  fact,  if  sucix 
review  be  necessary  to  a  proper  disposition  of  the  case 
notwithstanding  the  plaintiff  has  not  formaUy  except- 
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ed  to  the  findings  of  the  referee.   Code,  §  992 ;  Mead  v. 
Smith,  8  JV.  Y.  Civ.  Pro.  171. 

D.  O'Brien^  attorney  general. 

Dunning  &  SobinrSony  for  respondents. 

Sxim,  P.  J.— The  three  actions  above  mentioned, 
were  brought  against  the  respondent,  Montgomery,  by 
the  late  receiver  of  the  Continental  Life  Insurance 
Company,  and  were  tried  together  before  the  late  flon. 
Addison  Qardineb  as  sole  referee. 

The  said  company  was  a  corporation  organized 
under  chapter  463  of  the  Laws  of  1863,  for  the  purpose 
of  conducting  the  business  of  life  insurance.  It  con- 
tinued business  until  October  26,  1876,  when,  as  the 
referee  found,  it  became  insolvent  and  its  president 
and  secretary  absconded  and  left  for  parts  unknown. 
In  March  following  a  judgment  was  rendered  by  this 
court  dissolving  said  corporation  by  reason  of  its  insol- 
vency and  appointing  a  receiver  of  its  assets.  The 
defendant  Montgomery  was  an  agent  of  the  company 
for  a  designated  district,  embracing  a  large  part  of  the 
state  of  New  York,  from  February  1, 1869,  to  the  time 
of  its  failure  under  successive  contracts  made  in  1869 
and  1875.  The  compensation  for  his  services  was  to 
be  a  commission  on  premiums  received  upon  policies  as 
specified  in  the  contracts.  It  was  also  provided  in  each 
of  said  contracts  that  at  or  after  its  termination  Mont- 
gomery should  be  paid  if  he  so  elected,  in  commutation 
and  satisfaction  of  all  commissions  to  become  due,  a 
sum  of  money  equal  to  twenty  per  cent,  of  the  aggre- 
gated annual  premiums  for  one  year,  of  certain  speci- 
fied classes  of  policies  that  should  have  paid  their 
second  annual  renewal  premiums  in  full  and  should 
not  have  lapsed.  One  of  said  actions  was  brought  to 
foreclose  a  mortgage  made  by  Montgomery  to  the  com- 
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pany  for  the  sam  of  $10,000.  Montgomery  set  up  a 
coanter-claim  of  bis  commuted  ^commieBions  under 
said  contract^  and  that  defense  was  snstaisied  by  the 
referee. 

The  object  of  another  of  said  actions  was  to  fore- 
close a  mortgage  executed  by  Montgomery  to  one  Chaf- 
fee to  secnre  the  sum  of  $1,500  and  by  Chaffee  assigned 
to  said  company,  and  the  like  counter-claim  was  inter- 
posed and  sustained.  The  third  action  was  brought  to 
recover  a  balance  claimed  to  be  due  upon  the  account 
of  Montgomery  as  agent.  The  referee  held,  in  accor- 
dance with  the  claim  of  the  defendant,  that  there  was 
no  personal  liability  on  his  part  for  such  balance.  On 
the  several  grounds  above  stated  the  complaint  in  etoh 
action  was  dismissed. 

The  counsel  for  the  appellant  contends  that  in  each 
of  said  rulings  the  referee  erred.  He  is  met  at  the  out- 
set by  the  claim  on  the  part  of  the  respondent,  that 
there  is  no  valid  exception  to  either  of  said  rulings.   . 

By  the  exceptions  filed  to  the  report  of  the  referee 
in  the  action  on  the  $10,000  mortgage,  the  plaintiff 
excepted  '^  to  each  of  the  conclusions  of  law  contained 
in  the  report  and  marked  'First,'  'Second'  and 
'Third.'  "  The  portions  of  the  rei>ort  thus  referred  to 
contained  several  separate  conclusions  of  law.  The 
"  First"  was  to  the  effect  that  by  the  contracts  no  per- 
sonal liability  was  assumed  by  Montgomery  to  the 
company  for  expenses  of  conducting  the  business  of 
the  agency.  The  "Second"  held  that  the  insolvency 
and  consequent  suppression  of  the  business  of  the  cor- 
poration followed  by  its  dissolution  terminated  the 
contract  without  the  default  of  the  agent  and  left  him 
at  liberty  to  elect  to  receive  the  sum  in  gross  for  his 
compensation,  secured  to  him  by  the  agreement.  The 
^' Third"  was  to  the  effect  that  such  sum  should  be 
applied  in  discharge  of  the  mortgage  in  suit  as  of 
December  1, 1876,  to  which  time  the  interest  had  been 
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paidf  and  that  snch  application  wonld  satisfy  that 
mortgage  and  leave  a  balance  in  favor  of  the  defend- 
ant of  $l^fi36. 

The  exceptions  to  the  report  in  the  action  to  fore- 
close the  Ohaffee  mortgage  were  in  the  same  form 
referring  to  the  parts  of  the  report  excepted  as  to  those 
parts  marked  '*  Pirst,"  *'  Second  "  and  "  Third."  The 
parts  of  the  report  so  marked  are  a  statement  of  the 
grounds  of  which  the  referee  based  hiscondasion,  that 
the  aforesaid  balance  of  the  sum  in  gross  which  the 
defendant  was  entitled  to  receive  as  his  compensation, 
should  be  applied  in  discharge  of  said  last  mentioned 
mortgage.  His  conclusion  to  that  effect  was  separately 
and  previously  stated,  and  it  is  not  embraced  in  the 
part  of  the  reports  specified  in  the  exceptions. 

The  exception  to  the  report  in  the  action  on  the  ac- 
count is  to  ^'each  of  the  conclusions  of  law  contained 
in  the  said*  report,  and  marked  *  third.'  "  The  part 
of  said  report,  so  referred  to,  contains  several  findings 
of  fact,  and  the  following  conclusions  of  law,  to  wit : 
^^ That  the  defendant  was  not  personally  responsible 
or  liable  to  the  company  for  disbursements  made  for, 
and  expenses  incurred  on  the  account  of  the  agency ; 
that  the  matters  alleged  in  the  complaint  as  a  cause  of 
action  are  not  established  by  the  evidence ;  and  that 
the  defendant  is,  therefore,  entitled  to  Judgment  that 
the  complaint  be  dismissed." , 

It  has  been  held  uniformally  that  a  general  excep- 
tion to  **each  of  the  conclusions  of  law,"  when 
[']  there  are  several,  is  insufficient  to  raise  any  specific 
question,  and  practically  is  of  no  avail.  The  rule 
applies  to  exceptions  taken  to  the  report  of  a  referee 
after  the  same  is  filed.  Lawrence  v.  Fowler,  20  ffow. 
Ft.  414 ;  Newell  v.  Doty,  33  N.  T.  83 ;  Wheeler  v. 
Billings,  88  /eZ.  268 ;  Ward  v.  Craig,  87  Id.  660. 

Under  that  rule  the  exceptions  to  the  conclusions 
of  law,  in  each  of  these  actions,  are  unavailing,  and 


250  CIVIL    PROCEDURE    REPORTS.  >  ^ 

HepUurn  «.  Montgrnnury. 

raise  no  specific  question  for  review.  And  the  excep* 
lions  taken  in  the  suit  upon  the  Chaffee  mortgage  are 
ineffectual,  for  the  further  reason  that  they  do  touch 
the  decision  of  the  referee  that  the  commutation 
money  should  be  applied  in  discharge  of  the  mort- 
gage, which  decision  is  enough,  upon  the  facts  found, 
to  support  the  judgment  in  that  case. 

Again,  it  is  a  well  setth^d  rule,  that  a  general  excep- 
tion to  a  charge  or  decision,  containing  two  or  more 

distinct  legal  propositions  is  unavailing,  if  either 
[']    of  propositions  is  correct.*    The  portions  of  the 

report  in  each  of  the  three  actions,  which  were 
excepted  to  contained  the  proposition  that  the  defend- 
ant was  not  personally  liable  to  the  company  for  the 
expenses  incurred  in  conducting  the  business  of  his 
agency.    Upon  an  attentive  reading  of  the  contracts, 

we  think  that  conclusion  is  correct,  and  we  concur  in 

-        -  -■-  -         -■----■_-« 

***  This  proposilioQ  is  sustained  bjthe  following  cases :  Yallance 
V.  King,  8  Barb.  548;  Haggart  v.  Moigan,  5  JVl  F.  422;  Hunt  e. 
Maybee,  7  Id.  266;  Hart  v.  Ren.  &  Sar.  It.  R.  Co.,  8  Id.  37;  Acker 
«.  Ledyard,  8  Id.  62;  liowland  v.  Willetts,  0  Id.  170;  Decker  t. 
Mathews,  12  Id.  813;  Fitch  v.  Livingston,  7  Haw.  Pr.  410;  French 
V.  White,  5  Duer,  254;  Snell  v.  Bnell,  8  Al>b.  Pr.  426;  Robinson  9. 
N.  Y.  &  Erie  R.  R.  Co.,  27  Barb.  512;  East  River  Bunk  9.  Gedney,  4 
E.  D.  Bmih,  582;  Corland  9.  Day,  4  Id.  251;  McBurney  9.  Cutler,  18 
Barb,  251;  Jones  9.  Osgood,  6  N.  T.  283;  Caldwell  9.  Murphy,  11 
Id.  416;  Oldfield  9.  N.  Y.  &  H.  R.  R.  Co.,  14  Id.  310;  Elton  9.  Mark- 
ham,  2(i  Barb.  343;  Potter  9.  Seymour,  4  Bobw.  140;  Nevins  9.  Bay 
State  Co.,  4  Id.  235;  Cronk  9.  Canfield,  31  Barb.  171;  Keller  9.  N.  Y. 
Cen.  R.  R.  Co.,  24  How.  Pr.  172;  McCarty  9.  Edwards,  24  Id.  236; 
Magee  9.  Badger,  80  Barb.  246;  People  r.  Horton,  4  Park.  Or.  222; 
Lawrence  9.  Fowler,  20  Haw.  Pr.  407;  Newell  9.  Doty,  88  2f.  7.  83; 
Coghlan  9.  Dinsmore,  85  Haw.  Pr.  416;  Buck  9.  Remsen,  34  iVl  }"• 
883;  Lciler9.  Field,  50  Barb.  407;  Sun,  P.  &  P.  Assn.  9.  Tribune 
Assn.,  44  iV.  T.  Super.  Ct.  (12/.  di  8.)  136;  Arnold  9.  People,  75 
N,  T.  603;  Smedls  9.  Brooklyn  &  R.  B.  R.  R.  Co.,  88  Id.  18; 
Schuve  9.  MuWey,  UK  T.  Week.  Dig,  884;  Cornwall 9.  Mills,  44 
N.  r.  Bujm.  Ct.  (12  /.  A  8.)  45;  Moyer  9.  N.  Y.  Cent,  tfc  H.  R.  R.  R 
Co.,  88  N.  r.  851. 
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the  views  expressed  on  that  sabjeot,  in  the  opinion  of 
the  learned  referee.  His  legal  conclusions  in  each  case 
being  correct,  in  that  particular,  the  general  excep- 
tions are  of  no  avail. 

Bat  without  regard  to  the  form  of  the  exceptions, 
the  only  other  important  legal  question  involved  in 
the  decisions  of  the  referee,  is  whether  Montgomery 
is  entitled  to  commutation  or  commissions,  on  future 
premiums,  and  if  so,  to  have  the  amount  of  such  com- 
mutation applied  in  discharge  of  the  mortgs^es  given 
by  him.  The  contracts  secnred  to  him  the  right  to 
take  the  commutation  at  his  election,  at  or  after  the 
termination  of  the  contract.  The  commutation  money 
was  to  compensate  him  far  past  services,  and  not  for 

anything  he  was  to  do  thereafter.  The  contract 
[']    was  terminated  by  the  default  of  the  company  at 

the  time  of  its  failure  and  suspension,  and  the 
defendant's  right  of  election  was  then  absolute.  The 
subsequent  appointment  of  a  receiver  did  not  divest 
him  of  that  right,  or  of  any  right  he  had,  to  compensa- 
tion for  past  services.  The  fact  that  he  did  not  exer- 
cise bis  right  of  election  until  after  the  receiver  was 
appointed  and  brought  suit  against  him,  does  not 
work  a  loss  of  the  right.  The  contract  fixed  no  time 
within  which  he  was  to  elect.  That  he  had  the  right 
before  the  receiver  was  appointed  to  set  off  the  com- 
mutation money  against  the  debt,  owing  by  him,  ou 
the  mortgages  seem  clear.  The  right  also  was  not  af- 
fected by  the  appointment  of  a  receiver.  1  Paige  Ch. 
444 ;  Id.  585  \  65  How.  Pr.  385.  The  appellants'  coun- 
sel relies  ui)on  the  case  of  People  t.  Globe  Mutual 
life  Insurance  Company  (91  N.  Y.  175),  and  the  unre- 
ported case  of  the  Attorney  General  v.  The  Continental 
Life  Insurance  Company.  In  the  matter  of  the  claim 
of  Howard  L.  Jewell,*  decided  by  the  court  of  appeals 

*  Rq>orted  (since  Ibis  opiDion  was  filed)  ia  98  If.  T.  at  p.  680. 
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in  June  last.  We  think  those  cases  are  distingnish- 
able  from  this.  In  the  case  of  the  Globe  Company, 
the  claim  was  by  an  agent  for  damages,  occasioned 
[•]  by  the  fact  that  he  was  prevented  by  the  failnre 
and  default  of  the  company  from  earning  his 
salary,  for  the  unexpired  term  of  his  contract.  In 
this  case  the  claim  is  for  money  f  nlly  earned. 

So  much  as  we  can  gather  from  a  copy  of  the 
appeal  book  in  the  JeweJl  case,  furnished  us  by  the 
appellants  cousel,  his  claim  was  not  for  compensation 
already  earned,  but  for  ^'  damages  sustained  by  reason 
of  the  failure  of  the  company."  If  his  claim  was  for 
commutation  money,  it  was  properly  denied,  the  ref- 
eree having  found  that  he  did  not  elect  to  commute 
his  commissions. 

The  appellant's  counsel  contends  the  referee  erred 
,  upon  a  single  question  of  fact,  to  wit,  in  finding  that 
when  the  business  of  the  company  was  closed,  and 
the  agreement  of  1876  terminated,  the  aggregate 
amount  of  premiums  for  the  preceding  year  was 
$67,683.  The  conclusion  seems  to  be  supported  by  the 
testimony  of  Montgomery,  and  on  looking  at  the  por- 
tions of  the  case  bearing  on  that  point  referred  to  by 
the  counsel  of  the  respective  parties,  we  are  not  con- 
vinced that  the  statement  of  the  witness  was  erronous, 
or  that  referee  erred  in  not  disregarding  it. 

Each  of  the  judgments  should  be  affirmed,  with  the 
costs  of  one  appeal  only,  and  disbursements  in  each. 

Hardik  and  Barker,  JJ.,  concurred. 

See  on  this  point  Eddy  «.  Co-operatiye  Dress  Association,  8  If,  T. 
Civ.  Pro.  44a. 
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Ik  be  bailey,  Rkoeiveb,  &c.,  of  the  PeIiHam  and 
portchester  railroad  company. 

Supreme  Court,  First  Department,  General 
Term,  January,  1884. 

§  66. 

Co»t$. — Are  property  of  attorney. — Receiver  of  corporation^  who  7m$ 

reeeioed  eoete  recovered  in  an  action  againet  the  corporation,  when 

required  to  pay  them  to  its  attorney  therein. 

The  rale  that  the  receiver  of  an  insolrent  corporation  is  entitled  to 
receive  and  collect  all  debts  owing  to  it  and  that  its  creditors  must 
present  their  claims  to  him  and  receive  payment  from  him  so  far  as 
that  can  be  made  out  of  its  assets,. has  no  relation  whatever  to  the 
costs  of  a  successful  defense  recovered  by  judgment  in  the  name 
of  the  corporation ;  such  a  judgment  coosisting  exclusively  of  costs 
is  for  all  ordinary  legal  purposes  the  property  of  the  attorney. 

Where,  pending  an  action  against  a  corporation  it  was  declared  insol- 
vent and  a  receiver  of  its  property  appointed,  and  the  corporation 
was  thereafter  successful  in  the  action  and  recovered  a  judgment 
for  costs: — Udd,  that  as  between  himself  and  the  attorney,  the 
receiver  had  no  right  to  said  costs,  and  an  order  requiring  the  receiv- 
er to  pay  the  costs  which  he  had  collected  to  the  attorney  was 
properly  made. 

Marshall «.  Meach  (51  N.  F.  140),  followed;  In  re  Bailey  (4  M  F. 
Cic.  Pro.  140),  affirmed. 

{Decided  January  25,  1884.) 

Appeal  by  James  H.  Bailey,  receiver,  etc.,  from  an 
order  directing  him  to  pay  over  to  Joseph  Pool  the 
snm  of  $69.32  costs,  received  by  him  npon  a  judgment 
in  favor  of  the  railroad  company  of  which  he  is  receiv- 
er, against  one  Ezra  Gildersleeve.  Reported  below, 
4  N.  r.  Civ.  Pro.  140. 


On  January  26,  1883,  one  Ezra  Gildersleeve  began 
an  action  in  the  supreme  court  against  the  Pelham 
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and  Portchester  Railroad  Company,  which  was  tried 
May  25, 1883,  and  resulted  in  the  dismissal  of  the  com- 
plaint. Judgment  was  thereafter  entet*ed  against  said 
Gildersleere  in  favor  of  the  railroad  company  for 
$09.32  costs,  of  which  sum  $4.32  had  been  disbursed 
by  Joseph  Pool,  the  attorney  for  the  company.  Exe- 
cution was  issued  on  said  judgment,  and  on  June  14, 
1883,  Mr.  Pool  served  notice  of  his  lien  for  costs  as 
attorney  for  the  railroad  company  on  the  attorney  for 
the  judgment  debtor  Gildersleeve. 

On  Pebrnary  9, 1883,  James  H.  Bailey  was  appointed 
receiver  of  the  Pelham  and  Portchester  Railroad  Com- 
pany on  the  application  of  one  Ferguson  who  had 
theretofore  recovered  a  judgment  against  it.  The 
receiver  was  cognizant  of  the  proceedings  taken  in  Gil- 
dersleeve's  action  against  the  company,  and  bad  notice 
of  the  fact  that  Mr.  Pool  claimed  a  lien  on  said  judg- 
ment for  his  costs,  etc.  Upon  the  sheriflfs  levying  on 
the  property  of  Gildersleeve  under  said  executic^n,  the 
receiver  moved  this  court,  at  special  term,  for  an  order 
restraining  the  sheriff  from  proceeding  further  under 
the  execution,  and  directing  him  to  return  the  same  as 
satisfied,  for  the  reasons,  (1)  that  the  amount  of  tbe 
judgment  had  been  paid  to  him  (the  receiver)  and  (2) 
because  he  (the  receiver)  was  entitled  to  the  amount  of 
the  judgment.  This  motion  was  denied  and  the  order 
appealed  from  thereupon  entered. 

William  E.  WaUcley^  for  appellant. 

Harwood  R.  Pool^  for  respondent. 

Section  66  of  the  Code  says :  "  from  the  commence- 
ment of  an  action  an  attorney  has  a  lien  upon  the  cause 
of  action,  verdict,  report,  decision  or  judgment,"  etc., 
'*  and  the  proceeds  thereof,"  which  is  absolute  and  can- 
not be  affected.  Keenan  d.  Dorflinger,  19  How.  Pr.  153 ; 
Matter  of  Knapp,  85  J\\  Y.  293-295  ;  Lansing  ^?.  Ensign, 
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62  Horn.  Ft.  863  ;  Wilkins  v.  Batterman,  4  Barb.  47; 
Roonejri;.  Second  Ave.  R.  R.  Co.,  18  N.  T.  868.  And  is  j 
a  general  lien  on  all  the  papers  in  his  possession  and  on ; 
the  funds  recovered  by  him.  Schwartz  v.  Schwartz,  21  j 
Hun,  33  ;Ward  v.  Craig,  87  N.  Y.  660  ;  Ackerman  v.  Ao^ ; 
kerman,  14  Abb.  Pr.  229.  It  is  claimed  by  the  receiver 
that  this  lien  was  divested  upon  the  appointment  of 
a  receiver,  or  i)erhaps  the  receiver  claims  that  when  the 
jndgment  was  obtained  no  lien  attached,  becanse  there 
had  already  been  appointed  a  receiver  who  was  entitled 
to  the  entire  judgment.  No  such  view  can  be  maintained 
for  the  attomey^s  lien  attaches  by  the  language  of 
the  section,  at  the  very  inception  of  the  action — the 
attorney  '^has  a  lien  upon  his  clientss  cause  of  ac- 
tion," which  is  superior  to  any  right  of  set-off  (Ennis 
V.  Cnrry,  22  Hun,  684 ;  8.  C,  61  How.  Pr.  1),  can  be 
enforced  as  against  creditors  (Williams  v.  Ingersoll, 
23  Hun,  284)  and  cannot  be  affected  by  the  fact  that 
the  client  is  sued  in  a  representative  capacity  (Matter 
of  Knapp,  86  iV.  F.  284),  or  that  the  thing  in  action  has 
been  assigned  even  if  for  consideration  (Schwartz  v. 
Schwartz,  21  Hun,  33).  It  is  paramount— a  mortgage 
charge  upon  the  case  which  cannot  be  divested  by 
the  appointment  of  a  receiver,  any  more  than  the 
appointment  of  a  receiver  of  lands,  tenements,  etc., 
would,  ipso  facto  discharge  a  pre-existing  mortgage 
upon  the  same. 

Receiver  has  heretofore  cited  two  cases  upon  which 
he  claimed  that  Mr.  Saunders  should  pay  over  the 
amount  of  judgment.  Bowling  Green  Savings  B'k  v.- 
Todd,  64  Barb.  146;  affirmed  62  N.  Y.  489  ;  Barnes  v. 
Newcomb,  11  Week.  Dig.  606  ;  affirmed  Id.  573. 
These  cases  have  nothing  to  do  with  the  point  in  ques-^ 
lion.  They  hold  that  Mr.  Pool  would  have  no  cause 
of  action  under  certain  circumstances  for  services  in 
the  action,  because  not  retained  by  receiver.  They  do 
not  touch  upon  the  question  of  lien.    And  if  receiver 
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claims  that  there  was  no  contract  between  himself  and 
Pool  for  the  latter' s  services,  what  right  can  the  re- 
ceiver have  to  the  costs  earned  by  Pool  t    .     ... 

The  application,  however,  concerned  Oildersleeve 
alone.  The  gist  of  it  was  that  the  sheriff  be  restrained 
from  proceeding  farther,  because  the  judgment  had 
been  paid,  except  as  to  expenses  of  execution  (the  lat- 
ter having  had  a  legal  inception  or  issue,  Gildersleeve 
seems  to  admit  that  sheriff's  fees  are  due).  .  .  .  . 
Oildersleeve  had  notice  of  attorney's  lien  by  which, 
latter  is  protected.  Wehle  v.  Conner,  83  if.  T.  237,  288. 
Payment  to  any  other  person  than  the  attorney  after 
notice  is  at  the  risk  of  the  plaintiff  (Fox  9.  Fox,  24 
JIow.  Pr.  409;  Rooney  v.  Second  A  v.  R.  R.  Co.,  18  iT. 
T.  808) ;  even  though  settlement  had  been  agreed  on 
before  notice,  TuUis  ©.  Runkle,  3  JV.  T.  Law  BuU.  62. 
No  settlement  between  receiver  (even  assuming  that 
he  takes  the  place  of  the  company)  can  deprive  the 
attorney  of  his  lien.  Shackelton  v.  Hart,  20  Ebto.  Pr. 
39  ;  Rooney  v.  Second  Ave.  R.  R.  Co.,  18  iT.  7.  371. 
Notwithstanding  settlement,  attorney  has  a  right  to 
enforce  payment  to  him  by  execution.  Haight  v.  Hol- 
comb,  16  Haw.  Pr.  160,  and  cases  cited  ;  Ten  Broeck  v. 
De  Witt,  10  Wend.  618  ;  Wood  v.  Trustees,  etc.,  7  Abb. 
Pr.-210,  n.;  Johnson  v.  Anderson,  1  Code  It.  N.  S.  209. 
And  if  the  judgment  should  now  be  satisfied  by  re- 
ceiver (assuming  that  latter  had  power  to  do  so)  the 
satisfaction  would  be  vacated  to  allow  enforcement 
of  attorney's  lien.  Ward  v.  AVoodsworth,!  E.  Z>.  Smithy 
698. 

Daniels,  J. — Gildersleeve  had  brought  and  prose- 
cuted an  action  against  the  railroad  company,  which 
was  defended  on  its  behalf,  as  its  attorney,  by  Joseph 
Fool.  He  was  successful  in  the  defense,  and  the  money 
iu  controversy  was  the  costs  adjusted  as  the  items 
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incurred  in  the  course  of  that  defense.  Cases  have 
been  bronght  to  the  attention  of  the  courts  sastaining^ 
the  proposition  that  a  receiver  is  entitled  to  collect  and. 
receive  the  debts  owing  to  the  coriK>ration,  and  that  its 
creditors  ninst  present  their  claims  to  him  and  receive 
payment  from  him,  so  far  as  that  canbeimade^ontolita 
assets.  But  these  authorities  were  decided  on  the 
rights  of  creditors  having  ordinary  debts  and  claims 
against  a  corporation.  They  have  no  relation  what- 
ever  to  the  costs  of  a  successful  defense  recovered  by 
judgment  in  the  Dame  of  the  corporation.  '  Such  a 
judgment  consisting  exclusively  of  costs  is  for  all  ordin- 
ary legal  purposes  the  property  of  the  attorney.  This 
was  held  in  Marshall  v.  Meech  (51  If,  Y.  140),  where 
it  was  said  in  the  opinion  that  ^'to  the  extent  of  the 
taxed  costs  entered  in  judgment  the  judgment  itself  is 
legal  notice  of  the  lien,  and  this  lien  cannot  be  disK 
charged  by  payment  to  any  one  but  the  attorney^" 
^*The  judgment  debtor  pays  these  costs  to  the  party 
at  his  peril."  Id.  148.  This  authority  seems  to  be 
entirely  decisive  of  this  controversy.'  As  between  him- 
self and  the  attorney  the  receiver  had  no  right  to  the3e 
costs,  and  he  was  very  properly  ordered  to  refund  them 
to  the  attorney. 

The   order   should   be   affirmed,  with  $10  costs, 
together  with  the  disbursements. 

BsABY,  J.,  concurred. 
Vol.  v.— 17 
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SEaELKEN,  Air  Iotant,  by  KOCH,  his  Gxtabdiait 
AD  LITEM,  V.  MEYER. 

KOCH,   AS  Gbnebal  Guardian,  stc.,.  t^.  MEYER* 

KOCH  T,  MEYER. 

Supreme  Court,  Second  Department,  Kings 
CotJNTY,  Spsciai:.  Term,  May,  1884. 

§§660,1487. 

MxecuUon  agaimt  the  perwfi. — Whtn  pnperl^  imuei  en  judgmmt  in 
action  U  reeo9€r  mon0y$  remold  by  aUorMy  in  afidu^ary  eapaeUy. 

Aq  action  againsfc  an  attorney  for  money  received  in  a  fiduciary  cApae- 
ity  18  an  action  ex  eontraetu,  in  whicJi  the  liability  of  defendant  to 
arreat  arises  from  facts  extrinsic  to  the  cause  of  action,  and  in 
vbich  allegations  in  the  pleadings,  that  the  money  was  receiTed  in 
a  fiduciary  capacity  are  surplusage  and  need  not  be  proved  <m  the 
trial  to  establish  the  cause  of  action.  [*]  An  execation,  tberefdrev 
will  not  issue  against  the  person  of  the  defendant  by  virtue  of  the 
judgment  alone  in  such  an  action.  [*] 

In  an  action  against  an  attorney  to  recover  moneys  received  by  him  in 
a  fiduciary  capacity  the  defendant  is  not  liable  to  arrest  in  the  action ; 
the  proper  place  to  establish  his  liability  to  arrest  is  not  on  the  trial 
but  on  an  application  by  affidavits  to  obtain  an  order  of  arrest,  and 
where  such  an  order  of  arrest  is  granted,  if  the  plaintiff  thereafter 
recovera  judgment  in  the  action,  execution  may  be  issued  against 
the  }>erson  of  the  defendant,  [*,  *]  and  the  only  way  he  can  pbtain 
immunity  to  his  person  is  to  vacate  the  order  of  arrest.  [',  *] 

Segelken  «.  Meyer  (5  Jf.  T,  Civ.  Pro.  1),  explained ;[']  Elwood 
e.  Gardner  (45  JH.  T.  840);  Smith  e.  Kuapp  (90  Id.  581),  distin- 
guished. [«J 

(Decided  May  ^,  1884.) 

Motion  in   the  three  cases  to  vacate  executions 
against  the  person  of  the  defendant,  etc» 
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In  1864  John  Segelken  died  intestate,  and  his  widow 
Gesche  Segelken  was  appointed  his  administratrix.  In 
May,.  1870,  a  settlement  of  her  accounts  as  administra- 
trix was  had  before  the  surrogate  of  New  York  county, 
and  a  final  decree  entered,  whereby  the  amount  in  her 
hands  for  distribution  was  adjudged  and  she  was 
directed  to  pay  the  shares  of  her  five  minor  children 
in  said  estate  to  herself  as  their  general  guardian. 
After  this  decree,  in  the  year  1871,  two  of  the  children 
died  intestate.  Subsequently  an  accounting  was  had 
between  Mrs.  Segelken  and  her  attorney,  the  defend- 
ant in  this  action,  whereon  it  was  found  that  the  de- 
fendant herein  had  in  his  possession  ^2,600,  moneys 
colleeted  by  him  as  attorney  for,  and  forming  a  part 
of  the  estate  of,  John  Segelken  deceased,  $1,600  of 
which  belonged  in  equal  shares  to  the  three  surviviug 
children  of  said  Segelken  and  $1,000  of  which  belonged 
to  the  estate  of  the  two  deceased  children. 

Mrs.  Segelken  departed  this  life  1876,  and  in  1877 
Andrew  Koch  was  appointed  general  guardian  of  the 
said  children. 

'  These  actions  were  thereafter  brought  to  recover 
from  the  defendant  the  shares  of  the  said  children  in 
said  $2,500,  received  by  the  defendant  as  aforesaid, 
both  as  next  of  kin  of  John  Segelken,  deceased,  and  of 
their  two  deceased  sisters. 

In  each  action  the  defendant  was  arrested  before 
judgment  under  an  order  of  arrest,  and  the  plaintiff 
recovered  final  judgment  against  him. 

The  first  of  the  above  entitled  actions— Segelken  v. 
Meyer — was  appealed  to  the  court  of  appeals,  which 
wrote  an  opinion,  and  is  reported,  arite^  p.  1.  The 
defendant  claims  that  under  that  decision  an  execu- 
tion against  the  person  will  not  lie  herein^ 

4^lmet  F.   Jeriks  {Ward  <ft  Jenlcs^  attorneys},  for 
motion* 
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Christiafi  O.  M&rttz  {ChrUtian  O;  Maritz  and 
TT.  H.  Van  WyoJc^  attomeysX  oppoaecL 

CtTLLBv,  J.— I  think  the  effects  of  the  opinion 
deliyered  in  this  case  in  the  court  of  appeals  (6 
[']    N.  Y.  Civ.  Pro.  1)  is  to  bold  that  an  action  against 
an  attorney  for  moneys  received  in  a  fiduciary 
capacity,  is  simply  an  action  ex  omtractu^  that  the 
allegations  of  the  complaint  in  such  an  action  should 
merely  be  the  same  as  those  in  an  ordinary  action  for 
money  had  and  received  against  other  persons ;  that 
the  liability  of  the  defendant  to  arrest  arose  from  facts 
extrinsic  to  the  cause  of  action,  and  that  hence  charges 
in  the  complaint  that  he  received  the  money  in  a  iidu- 
ciary   capacity  were   surplusage  and   need   not   be 
proved  on  the  trial  to  establish  the  cause  of  action. 
Hence  it  follows  as   the  result  of  these  propo* 
[*]    sitions,  that  an  execution  will  not  issue  against 
the  person  of  the  defendant  by  virtue  of  the 
judgment  alone  in  such  an  action.    But  the  opinion 
concedes    that   if    the   defendant   has   received  the 
money   in  a  fiduciary  capacity  he  is  liable  to  arrest, 
and  tbat  if  an  order  of  arrest  be  granted,  an  execu 
tion  will  run  against  the  person.    The  opinion  is  not 
to  the  effect  that  the  defendant  was  not  liable  to  arrest 
in  this  action,  but  that  the  proper  place  to  es- 
[']    tablish  such  liability  was  not  on  the  trial  of  the 
cause,  but  on  an  application  by  affidavit  to  obtain 
an  order  of  arrest.    The  latter  course  was  taken  in 
this  case.    An  order  of  arrest  was  granted  against  the 
defendant.    A  motion  to  set  it  aside  was  denied,  and 
upon  appeal  such  order  was  affirmed.    The  defend- 
ant's only  way  to  secure  immunity  to  his  person,  was 
to  vacate  the  order  of  arrest.    Neither  Elwood  v.  Gard- 
ner (45  N.  T.  349)  nor  Smith  v.  Knapp  (30  N.  T. 
[']    681),  are  in  point.    In  the  first  case  the  defend- 
ant was  held  under  an  order  of  arrest  identical 
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with  the  cause  of  ftetioQ  which  was  in  tort  for  fraud. 
On  the  trial  the  plain  tiflF  was  allowed  to  recover  ex  con- 
tractu. It  was  held  that  an  execation  against  the 
person  should  be  set  aside  despite  the  jHrevious  order 
of  arrest)  becaase  such  otder  had  been  granted  on  the 
ground  that  the  character  of  the  action  entitled  the 
plaintiff  to  this  remedy  and  not  any  facts  extrinsic  to 
it  and  that  hence  the  t>l&intiff  having  changed  the 
character  of  the  action  could  not  hold  his  remedy. 
Smith  V,  Knapp  {stipra)  is  substantially  to  the  same 
effect  though  the  point  was  not  involved  in  that  case. 
The  opinion  in  the  case^  however,  re-afflrms  the  doc- 
trine of  Corwin  e.  Freeland  (0  If.  71  560)  that  an 
[*]  execution  against  the  person  will  issue,  where 
an  order  of  arrest  is  obtained  before  judgment. 
Motion  to  set  aside  executions  and  for  stay  must 
be  dmied  with  $10  costs  in  each  case. 


COFFIN  AND   ANOTHBR,   RESPONDENTS,  V.   STITT, 

Appellant. 

SUPB3B1CS  CoUBTi   FiRST   DePABTMSNT,  QbNEBAL 

TsBM,  Jakuaby,  1884. 
§083. 

d(f€ndant  m,  ii  a  non-rrndsnt. 

Where  aa  attachmont  was  granted  upon  affidavits  from  which  it  oould 
be  assumed  that  the  money  sued  for  was  loaned  on  the.  day  the  suit 
was  commenced,  and  consequently  net  then  due,  and  the  defendant 
moved  to  vacate  the  attachment  on  the  offidavitB  oa  which  it  was 
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.  gnated  aad  on  an  tffidtvit  denying  the  existence  of  the  ali^;ed 
indebtednees:  ffM,  that  the  plaintiffs  were  at  liberty  to  add  a 
further  affidavit  on  their  part  showing  that  the  defendant  was  so 
indebted  to  them  and  that  the  debt  matured  before  the  day  on 
which  the  action  wad  commenced.  ['] 

Where  an  attachment  was  issued  agidnat  a  defendant  as  a  resident  of 
the  state  of  New  Jersey,  and  he  moved  to  vacate  it  on  the  ground 
that  he  was  at  that  time  a  resident  of  the  state  of  New  York,  and 
it  appealed  that  while  ho  carried  on  business  in  said  city  and  was 
for  a  large  portion  of  the  time  there  he  still  maintained  his  dwelling 
in  the  state  of  New  Jersey,  where  his  wife  and  family  resided  and 
to  which  he  frequently  repaired  as  his  home;  that  on  many  occa* 
sions  he  had  registered  himself  in  the  hotel  regtoter  of  the  Stevens 
House,  where  he  had  a  room  appropriated  to  his  ose,  as  of  Stit^ 
New  Jersey,  and  had  frequently  in  conversations  referred  to  that 
place  as  his  home: — EMf  that  he  was  not  a  resident  of  this  state 
but  a  resident  of  New  Jersey,  and  that  although  he  did  business 
here,  had  his  bank  account  here,  received  his  mail  here  and  intended 
to  and  believed  he  had  acquired  a  residence  here,  and  for  more  than 
two  years  past  had  owned  no  property,  and  paid  no  rent  or  taxes  in 
New  Jersey.  ['] 

(Decided  Marth  7,  le&i.) 

Appeal  by  defendant  from  order  denying  motion  to 
vacate  attachment. 

On  November  16tb,  1883,  an  action  was  comm^iced 
by  the  plaintiffs  against  defendant,  by  delivery  of  the 
summons  and  copy  of  the  complaint  therein,  to  the 
sheriff  of  the  city  and  county  of  New  York,  for  ser- 
vice upon  the  defendant  for  the  sum  of  $24,902.19, 
balance  of  moneys  loaned  by  plaintiffs  to  defendant. 
After  the  commencement  of  the  action,  and  on  the 
same  day,  upon  the  affidavits  and  a  copy  of  the  sum- 
mons, the  plaintiffs  having  ^' given  the  undertaking 
required  by  law,"  an  attachment  was  issued  to  the 
sheriff  of  Chemung  county,  by  Mr.  Justice  Donohue, 
against  the  defendant's  property,  on  the  ground  that 
he  was  a  non-resident  of  the  state  of  New  York,  but 
resided  in  or  near  the  village  of  Franklin,  in  Essex 
county  and  state  of  New  Jersey,  at  a  place  called 
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^*  8titt%"  a  station  on  the  New  York,  Lake  Erie  & 
Western  Railroad,  near  defendant's  dwelling. 

On  November  23,  1883,  the  defendant  obtained  an 
order  that  plaintiffs  show  cause  why  the  attachment 
shonld  not  be  vacated  or  modilied,  and  the  security  be 
increased,  on  the  grounds  :  (1)  That  defendant  is  not 
a  non-resident,  (2)  That  the  papers  upon  which 
the  attachment  was  granted  were  insufficient.  (8) 
That  the  undertaking  is  insufficient  in  amount.  The 
motion  came  on  to  be  beard  on  November  28,  1883, 
and  was  decided  in  favor  of  the  plaintiffs  and  an  order 
was  duly  entered  thereon  December  1, 1883,  ^^that  the 
motion  be  and  the  same  is  in  all  things  hereby  denied  " 
with  costs  to  the  plaintiff. 

From  such  order  the  defendant  took  this  appeal^ 
December  28, 1883. 

On  the  argument  of  the  motion,  among  other  affi- 
davits used  in  support  of  the  motion  was  one  made 
by  the  defendant,  in  which  he  stated  that  he  had  had 
a  place  of  business  in  the  city  of  New  York  for  sixteen 
years,  and  during  all  that  time  ^^  excepting  periods 
of  business  depression,"  he  has  spent  substantially 
all  his  time  in  this  state ;  '^  and  is  in  said  city  of  New 
York,  or  at  his  factory  in  Elmira,  during  all  the 
regular  business  houis  and  business  days,  kept  bis 
bank  account  at  said  city,  and  in  good  faith  con- 
ducted all  his  business  transactions  therein,  and 
received  all  of  his  mail  in  said  city  ; "  that  he  went 
to  his  attorney  "for  legal  advice  in  regard  to  what 
action.  If  any,  was  necessary  on  his  part  to  entitle 
him  to  a  residence  in  this  state ;  that,  acting  on  the 
advice  of  his  attorney,  he  has  since  maintained  a 
residence  in  the  city  of  New  York  ;  that  he  owns  no 
property,  nor  has  paid  any  taxes  in  the  state  of  New 
Jersey  for  more  than  two  years  last  past,  and  the 
house  in  which  his  wife  and  step  children  are  at  the 
present  time  dweUing  is  owned  by  a  nephew,  and  he  is 
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under  no  rent,  therefor ;  that  he  has  been  in  the  hubit 
of  voting  in  New  Jersey  for  many  years  last  post,  said 
until  abont  a  year  or  so  ago,  until  aboat  ibe  time  he 
declared  his  intention  to  bMome,  and  did  beooiMi  a 
resident  of  the  city  of  New  York." 

Further  facts  are  stated  in  the  opinion. 

Anderson  Price^  for  appellant,  cited,  as  to  use 
and  effect  of  additional  affidavits  by  plaintiff,  Swaney 
V.  Hutchins,  26  Alb.  L.  J.  517;  Brown  v.  Ashborough, 
40  How.  Pr.  260  ;  Code,  §§683,  686 ;  Pomeroy  v.  Rick 
etts,  27  Uun^  242. 

H.  P.  AUen{AUen^ Thlmage  it  AUetiy  attomeysX  for 
respondents. 

Daniels,  J.— The  motion  was  made  both  upon  the 
cdidarit  on  which  the  attachment  was  issued  and  affida- 
vits served  in  support  of  it  on  the  part  of  the  defendant, 
and  in  answer  to  these  affidavits  further  affidavits  were 
produced,  and  read  to  sustain  the  attachment.  It  was 
issued  in  an  action  to  recover  a  balance  of  indebtedness, 
for  money  loaned,  amounting;  to  the  sum  of  $24,902.19, 
and  it  was  alleged  without  stating  when  any  particular 
sum  of  money  was  loaned,  that  the  money  had  been 
loaned  from  time  to  time  between  June  1,  1882,  and 
the  commencement  of  the  action.  What  part  of  the 
money  still  remained  unpaid  which  was  loaned  before 
the  day  on  which  the  action  was  commenced,  or  on  that 
day,  was  not  stated,  and  it  was  entirely  consistent, 
therefore,  with  the  statement  in  the  original  affidavit, 
to  assume  that  the  bulk  of  the  money  still  unpaid  was 
loaned  upon  that  day,  and,  therefore,  not  due  at  the 
time  when  the  suit  was  commenced.  And  if  the  motion 
had  been  confined  to  this  affidavit,  probably  that  o<m^ 
elusion  would  require  the  attachment  to  be  vacated. 

But  it  was  not,  for  the  defendant,  in  his  affidavit, 
[']    denied  the  existence  of  this  alleged  indebtedness. 
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fiiid,  in  tmsver  to  that  denial,  the  jdaiatiilFs  w^eat 
liberty  to  add,  as  they  did,  a  fortber  affidavit  on  their 
part  enbstaAtiaUy  ahowing  that  the  defendant  wae  so 
indebted  to  them,  and  that  the  debt  had  matared  belpre 
the  day  on  which  the  aotioti  was  commenced.  For  sec- 
tion 683  of  the  Code  of  Civil  Pjrooednre  has  provided, 
where  the  motion  to  vacate  the  attachment  may  be 
founded  upon  proof  by  affidavit  on  the  part  of  the 
defendant,  that  it  may  be  opposed  by  new  proof  by 
affidavit  on  the  part  of  the  plaintiff,  tending  to  sustain 
any  grounds  for  the  attachment  recited  in  the  warrant. ''^ 
And  as  the  alleged  indebtedness  was  one  of  the  grounds 
on  which  the  attachment  was  issued,  it  was^  under 
these  circumstances,  competent  for  the  plaintiffs  to 
sustain  their  right  to  recover  it  in  the  action  by  addi- 
tional affidavits,  and  that  they  did  by  the  affidavit  of 
the  plaintiff^  Sehackelton,  which  showed  that  the 
money  had  been  loaned,  during  and  previous  to  the 
month  of  June,  1868.  It  vras  also  stated  that  since 
then  he  had  been  repeatedly  requested  to  pay  the 

*  Wheie  an  appHcfttion  to  vacate  or  modify  an  attachment  is  based 
in  part  upon  '*  proof  by  affidavit"  attacking  allegations  in  plaintilTs 
original  affidavit  it  is  sufficient  to  let  in  new  proof  to  sustain  the 
attachment  The  right  of  the  philntiff  to  use  new  proof  does  noi 
depend  npon  the  directness  of  the  moving  party's  proof.  Godfrey  e. 
Godfrey,  75  Jf.  T.  484. 

Where  the  attachment  was  founded  on  affidavits  only,  and  a  motion 
to  vacate  is  made  on  such  affidavits  and  the  complaint,  the  plaintiff 
may  on  the  hearing  read  additional  affidavits.  Ives  e.  Holden,  14 
Mun,  402.  But  where  the  moving  party  does  not  use  new  proof  the 
plaintiff  cannot.    Hirscfa  e.  Hutchison,  S  Nl  T.  Ow,  Ptq.  106. 

A  motion  to  vacate  an  attdchmeat  made  by  a  junior  attaching 
creditor  or  other  lienor  founded  ob  affidavits  showing  simply  the 
elisteaco  of  the  lien  is  not  founded  upon  **  proof  by  affidavit "  within 
the  meaning  of  section  688  of  the  Code  so  as  to  entitle  the  plaintiff 
to  support  the  writ  by  new  affidavits.  Steuben  Co.  Bank  e.  Alberger, 
75  K.  T.  179;  8.  C,  56  Eovo.Pr'.  845;  rev^g  8.  C,  14  Hun,  879;  55 
JSCw.  Pr,  481;  Trow  Print.  &  Pub.  Co.  e.  Hart,  SDf  N.  T,  500;  aff'g 
B.  C,  9  D«?y,  418. 
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amount  of  bis  indebtednefls  to  the  plaintiffs,  and  that 
they  had  sent  him  statements  of  his  aocoont  as  lajte  as 
November  8,  1883,  which  showed  the  hahinoe  of 
$24,902.19  to  be  dae  to  them,  and  which  statement  the 
defendant  refused  to  receive.  The  attachment  was 
not  issued  until  November  16,  1883,  and  consequently 
it  was  after  this  balance  had  clearly  become  due  and 
payable. 

The  attachment  was  issued  against  the  defendant 

as  a  resident  of  the  state  of  New  Jersey,  and  he 
[*]    moved  to  vacate  it,  in  part  upon  the  ground  that 

he  at  the  time  resided  in  the  city  of  New  York. 
But  while  he  carried  on  business  in  tbe  city  and  was 
for  a  large  portion  of  the  time  there  himself,  he  still 
maintained  his  dwelling  in  the  state  of  New  Jersey, 
where  his  wife  and  family  resided,  and  to  which  he 
frequently  repaired  as  his  house.  On  sixteen  difEer- 
ent  occasions  after  February  20,  1883,  he  regis- 
tered himself  in  the  hotel  register  of  the  Stevens 
House,  where  he  had  a  room  appropriated  to  his  use, 
as  J,  W.  Stitt,  Stitts,  New  Jersey,  where  his  manu- 
facturing business  was  carried  on,  and  where  he  de- 
voted a  portion  of  his  time.  He  also  referred  to  Stitts 
as  the  place  of  his  residence,  and  conversations  are 
given  by  different  persons  in  which  he  is  stated  to  have 
alluded  to  this  place  as  the  residence  of  himself.  The 
facts  which  were  shown  in  answer  to  the  affidavits  read 
upon  this  subject  in  support  of  the  motion,  fully  and 
completely  avoided  the  effect  of  the  circumstances 
mentioned  by  him  and  in  his  behalf,  tending  to  indi- 
cate that  a  change  had  been  made  in  his  residence  from 
New  Jersey  to  the  city  of  New  York.  The  prepon-r 
derence  of  proof  on  the  subject  was  very  decidedly 
against  him,  and,  as  the  debt  which,  if  it  existed,  he 
himself  did  not  swear  was  not  due,  was  shown  to  have 
matured  before  the  action  was  commenced  and  its  ex- 
istence was  fully  sustained,  a  case  for  the  attach- 
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meiit  was  dearly  made  out.  The  order  from  which 
the  appeal  has  beeu  taken  should  be  affirmed  with  the 
usual  costs  and  disbursements* 

Davis,  P.  J.  and  Bqapy,  J.,  concurred* 


BNTDER,  Appellant,  t>.  SNYDER  and  anoxhek, 
as  exeoutobs,  etc.,  respondents. 

Court  of  Appeals,  1884. 

§§  2739,  2740, 

MtuGuior.'-'AMiffnei  of  daim  in  favor  of  one  of  Ubo  joint  €9ecutar$  may 

mojntem  adim  thsreon  agomtit  H^tm.^^When  appellate  court  may 

look  heffond  order  to  aeeertain  ground  of  decision. 

l^otwithstandiog  the  general  rule  that  an  appellate  court  is  not  to  look 
beyond  an  order  appealed  from,  to  ascertain  the  ground  of  the  judg- 
ment, it  may  do  so  when  the  terms  of  the  order  are  ambiguous,  or 
when  the  order  itself  refers  to  an  opinion. 

The  wife  of  one  of  two  joint  executors  may  maintain  an  action  against 
thfem  on  a  claim  duo  her  from  thoir  intestate,  and  it  is  immaterial 
whether  the  debt  accrued  to  her  by  contract  with  the  testator  or  by 
assignment  from  her  husband.  Site  is  personally  qualified  to  sue 
in  any  Court,  and  cannot  be  disqualified  because  the  person  through 
whom  she  claims,  if  he  had  sued  as  plaintiff  would  have  been  di8« 
qualified,  by  reason  of  his  relation  to  the  parties  named  as  defend* 
ants. 

If  one  of  two  executors  does  not  qualify,  the  other,  upon  qualifying, 
will  be  sole  executor,  and  the  one  not  qualifying  will  have  his  remedy 
for  any  debt  due  him,  the  same  as  any  other  creditor,  and  may  main- 
tain  a  suit  therefor. .  By  becoming  executor  he  forfeits  no  right  as 
creditor  but  assumes  another  character  and  he  cannot  as  creditor 
sue  himself  as  executor.  Before  the  statute  {2  R  3.  ^  88,  $  88)  he 
could  have  paid  himself ;  butslnoe  the  statute,  which  provided  a 
remedy  be  cannot,  but  upon  citations  duly  israed  and  served  on  the 
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be  allowed  bj  tlie  tiuTogate. 
Bnyder  e.  Bnyder  (4  N.  7.  Civ.  Pro.  870),  zerened. 
{Decided  May  6,  1884.) 

Appeal  trom  judgment  of  general  term  of  the 
snpreme  conrt,  third  department,  affirming  judgment 
entered  on  report  of  referee  in  favor  of  defendants. 
Reported  below  4  N.  T.  Civ.  Pro.  370. 

This  was  an  action  brought  in  the  supreme  court  to 
recover  the  sum  of  $1,724.48,  with  interest  from  Decem- 
ber 4,  1878,  first  for  board-money  and  care  bestowed  by 
the  plaintifF  upon  the  testator  at  his  request^  between 
August  6,  1874,  and  December  6,  1878,  of  the  value 
and  at  the  agreed  price  of  $1,616.26 ;  secondly,  for 
dry-goods,  clothing  and  liquors  furnished  by  the 
plaintifF  and  her  husband  to  said  testator,  at  his  request^ 
in  the  years  1876,  1877,  1878,  of  the  value  of  $8.22. 
The  plaintiff  alleges  these  things,  and  that  before  the 
commencement  of  the  action  her  husband  assigned  to 
her  all  his  interest  in  the  matters  above  referred  to, 
and  also  *'all  his  right,  title  and  interest  in  and  to  any 
account  for  board,  care,  maintenance  and  goods  fur- 
nished to  William  Snyder  by  him  and  by  the  plaintiff, 
and  that  she  is  the  owner  of  these  claims ;''  that  Wil- 
liam died  on  December  4,  1878,  leaving  a  will  by  which 
the  defendants  were  appointed  his  executors,  and  they 
have  since  qualified  and  are  now  acting  as  such ;  that 
her  claim  was  presented  to  them  and  a  demand  made 
that  it  be  allowed,  or  in  default  thereof  that  they  con- 
sent to  refer  the  same  under  the  statute  relating  to 
such  claims,  **  but  that  the  said  defendant,  Sylvester 
Snyder,  refused  to  allow  the  same,  and  also  refused  to 
refer  it." 

Sylvester  answered,  setting  up  payment,  and  that 
the  claim  was  part  of  a  conspiracy  between  his  co-exec- 
utors and  the  plaintiff  to  defraud  the  estate.    At  the 


CIVIL    PBOCBDXTBB    BEPOItTS:  960* 

»^mmmm-mit  ■—■■    ^  !■!■  ■■■■■■  ■■■■  ■■■     ■         i      ■  ■  ■  ■    ■  i  ■  ,       .       , _    ■    ■■  .. 

tiial  before  a  referee,  it  was  foaad,  tkat  the  plaintiff 
was  the  wife  of  Philip  Snyder,  one  of  the  executors  of 
William,  and  one  of  the  defendants  dtiring  the  time 
the  services  alleged  in  the  complaint  were  rendered ; 
that  she  then  had  no  separata  eatate,  or  business  or 
trade>  and  had  no  separate  property  other  than  the 
claims  in  this  action;  that  the  testator  died  at  the' 
house  of  his  son  Philip,  who  had  furnished  him  with 
board,  washing  and  lodging  for  many  years  prior  to 
August  7,  1874,  at  an  iigreed  price,  which  was  i>aid  by 
William  Snyder  to  Philip  Snyder  on  that  day  ;  that 
for  several  years  before  hia  ctoath  he  required  extra- 
ordinary care  in  the  sickness  to  which  he  was  subject, 
and  more  then  ordinary  care  when  in  his  usual  health  ; 
that  he  was  aged  and  infirm,  afflicted  with  a  disease 
loathsome  and  offensive  to  the  senses,  and  the  care  of 
him  was  laborious  and  sickening  to  those  having  it  in 
charge ;  that  on  or  about  January  17, 1874,  he  executed 
and  delivered  to  Philip  Snyder  an  instrument  in  writ- 
ing, in  the  words  and  figures,  to  wit : 

*^  For  value  received,  I  hereby  release  my  son  Philip 
B.  Snyder  from  all  liability  for  the  use  of  my  house- 
hold  goods,  or  the  loss  or  destruction  thereof,  and 
1  agree  also,  to  pay  the  said  Philip  R.  Snyder,  for 
the  services  of  himself  and  family  in  taking  care  of 
me  since  the  time  I  sold  him  a  part  of  my  farm  ;  that 
at  the  date  of  the  contract  and  down  to  the  time  of  the 
death  of  William  Snyder,  the  family  of  Philip  Snyder 
consisted  of  the  plaintiff,  two  sons  and  a  grown  up  and 
then  unmarried  daughter;  that  he  boarded  at  the 
house  of  Philip  from  the  7th  day  of  August,  1874,  to 
4th  day  of  December,  1878,  and  during  that  time 
Philip  Snyder  had  the  use  or  benefit  of  the  portion  of 
the  farm  still  owned  by  William  Snyder,  free  of  charge 
or  rent ;  that  on  several  occasions  since  1874,  and 
prior  to  his  last  sickness  William  Snyder  promised 
to  pay  the  plaintiff  for  his  board  when  in  his  usual 
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health  $4.00  per  week,  and  from  $1  per  day  to 
$7  per  day  when  sick,  according  to  the  valne  of 
the  senrices  rendered;  that  the  reasonable  price  of 
the  board  of  William  Snyder  while  he  was  in  his  nsnal 
health,  and  as  it  was  famished  was  the  snm  of  $4  per 
week  and  for  the  time  shown,  at  that  rate  amounts  to 
$752.  That  frona  Angnst  7, 1874^  to  December  4, 1878, 
he  was  so  sick  for  a  period  of  208  days  as  to  require, 
and  he  received  extraordinary  care  and  attention ; 
that  the  reasonable  price  and  vaUie  of  those  extra- 
ordinary care  and  sei-vices  was  three  dollars  per  day, 
amounting  to  the  sum  of  $6B4 ;  that  after  1874,  and 
prior  to  his  last  sickness,  William  Snyder  told  plaint- 
iff he  would  give  her  the  notes,  money  and  mortga- 
ges to  secure  her  until  she  was  paid  for  taking  care  of 
him,  and  told  her  to  keep  them  until  she  got  her  pay 
for  taking  care  of;  that  plaintiff  at  the  death  of  William 
Snyder,  had  possession  of  the  money,  notes  and  mort- 
gages of  William  Snyder  and  still  has  them  in  her  pos- 
session or  under  her  control ;  that  the  extraordinary 
care  and  attention  required  by  William  Snyder  in  his 
sickness  was  rendered  and  given  by  plaintiff,  Philip 
Snyder,  his  two  sons  and  his  daughter,  the  most  ardu- 
ous, disagreeable  as  also  the  most  meritorious  portion 
of  which  was  rendered  and  given  by  the  plaintiff ; 
that  from  August  7,  1874,  and  during  all^tbe  time 
mentioned  in  the  complaint  in  this  action,  Philip  Sny- 
der provided  for  the  family,  and  for  the  board  of  Wil- 
liam Snyder  and  the  plaintiff  and  his  two  sons  and 
daughter,  and  supplied  the  house  with  provisions  and 
the  necessaries  of  life,  and  dnring  the  same  period  the 
plaintiff  performed  and  discharged  the  duties  of  wife, 
mother  and  housekeeper ;  that  prior  to  the  com- 
mencement of  this  action  Philip  B.  Snyder,  duly  as- 
signed and  transferred  to  George  Barber,  the  written 
instrument  or  agreement  above  set  out  and  all  his 
claims  for  conKpensation  for  the  board  of  William  Sny- 
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der  and  tUe  services  of  luBiself  and  family,  and  said 
George  Barber  duly  transferred  aBd  assigned  the  same 
to  the  plaintifE;  that  Philip  R.  Snyder  assented 
to  the  arrangement  made  by  his  wife,  the  plaintiff, 
with  bis  father  the  said  William  Snyder,  the  testator, 
and  transferred,  as  above  stated^  to  the  plaintiff  all 
his  claims  for  board  of  and  services  rendered  to  Wil- 
liam Snyder  by  himself  Philip  R.,  or  his  family^  in- 
cluding the  services  of  the  plaintiff ;  that  prior  to  the 
commencement  of  this  action  the  plaintiff  duly  pre- 
sented her  claim  in  this  action  to  the  executors  of  Wil- 
liam Snyder,  deceased,  and  the  said  executors  refused 
to  allow  the  claim  or  to  refer  it,  and  as  conclusions  of 
law  the  referee  found  and  determined : 

'^That  the  plaintiff  neither  by  the  services  she 
rendered  being  the  wife  of  the  defendant,  executor, 
Philip  B.  Snyder,  nor  by  force  of  any  agreement  with 
the  testator  is  entitled  to  maintain  this  action  or  re- 
cover for  her  services ;  that  as  assignee  of  the  claim 
and  demand  of  Philip  R.  Snyder,  executor,  she  is  not 
entitled  to  maintain  this  action  against  the  executors 
of  William  Snyder,  deceased,  in  this  court,''  and  direct^ 
ed  judgment  of  nonsuit  of  the  plaintiff  with  costs  of 
the  action  to  the  defendants- 
Exceptions  were  duly  taken,  and  after  judgment 
the  plaintiff  appealed  to  the  supreme  court.,  where  '^  it 
was  ordered  and  adjudged  that  the  judgment  appealed 
from  be  in  all  things  affirmed  with  costs,  without  pre* 
judice  to  the  presentation  of  any  claims  by  Philip 
Snyder  or  his  attorney,  and  certain  findings  of  fact 
are  reversed  according  to  opinion." 

The  plaintiff  now  appeals  to  this  court. 

J.  L.  Baker  J  for  appellant. 

Merritt  King,  for  respondent* 
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Danforth,  J. — ^Notwithstandiog  the  general  mle 
that  an  appellate  court  is  not  to  look  beyond  the  order 
to  ascertain  the  ground  of  judgment,  it  may  do  so 
when  the  terms  of  the  order  are  ambiguous,  or  when 
the  order  itself  refers  to  the  opinion  (Tolman  t.  Syra- 
cuse, Binghamton  &  N.  Y.  R.  R.  Co.,  92  iV.  T.  S63), 
We  find  it  there  stated  that  the  referee  should  have 
found  that  the  services  were  not  rendered  by  the  plaint- 
iff on  her  own  account,  but  on  account  of  her  husband, 
and  that  the  indebtedness  did  not  accrue  to  her,  and 
that  the  findings  are  erroneous  so  far  as  they  imply 
that  there  was  any  contract  with  the  plaintiff.  No 
fault  is  found  with  the  estimate  put  upon  the  value 
of  the  services,  orthe  amount  actually  due  from  the 
estate,  but  the  ground  of  the  decision  of  the  referee  and 
its  affirmance  by  the  supreme  court,  seems  to  be  that 
the  plaintiff's  husband  being  executor,  could  only  col- 
lect, or  be  allowed  his  claim  by  proceedings  under  the 
statutes  providing  for  such  a  case,  and  that  the  plaint- 
iff as  his  assignee  could  have  no  other  right.  This  also 
is  the  principal  contention  on  the  part  of  the  resfiond* 
ent  upon  this  appeal. 

We  are  unable  to  agree  in  thia  view.  If  Philip  (the 
husband)  had  not  qualified,  Sylvester  would  have  been 
sole  executor,  and  then  of  course  his  remedy  for  the 
debt  due  him  would  have  been  the  same  as  that  of  any 
other  creditor.  Philip,  the  creditor,  could  have  sued 
Sylvester,  the  executor,  in  the  supreme  court.  Becom- 
ing executor  he  forfeited  no  right  as  creditor,  but 
assumed  another  character.  He  could  not,  as  creditor, 
sue  himself  as  executor.  Before  the  statute,  however, 
he  could  have  paid  himself,  but  since  the  statute  he 
could  not  do  so  (2  H.  S.  p.  88,  §  33).  A  remedy  was, 
however,  provided  by  statute.  Upon  citation  duly 
issued  and  served  on  parties  interested,  he  might  have 
a  hearing,  and  his  claim,  if  jus%  might  be  allowed  by 
the  surrogate  {Id.;  and  also  New  Code^  §  2739). 
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The  plaintiff,  however,  is  under  no  disability.  As 
Philip  in  the  case  supposed  could  have  sued  Sylvester, 
she  could  sue  both  and  either  could  defend ;  noreason^ 
therefore,  is  perceived  why  the  doors,  of  the  supreme 
court  should  be  closed  against  her.  She  is  the  real 
party  in  interest,  has  the  legal  as  well  as  the  equitable 
right  of  her  assignor,  whose  presence  as  party  plaintiff 
is  in  no  degree  necessary  to  a  complete  determination 
of  all  the  questions  involved.  She  is  personally  quali- 
fied to  sue  in  any  courts  and  cannot  be  defeated  because 
the  person  under  whom  she  claims  would,  if  he  had 
sned  as  plaintiff,  have  been  disqualified  by  reason  of 
his  relation  to  the  parties  named  as  defendants.  It  is 
immaterial,  therefore,  to  inquire  whether  the  debt 
accraed  to  the  plaintiff  by  contract  with  the  testator — 
she  might  have  contracted  with  him — or  by  assignment 
from  Philip  Snyder  through  Barber.  In  either  view  the 
judgment  is  wrong. 

It  should  be  reversed  and  anew  trial  granted,  with 
costs  to  abide  the  event. 

All  concurred,  except  Finch,  J.,  not  voting. 
Vol.  v.— 18 
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BEAUMOND  v.  THE  DIECKS'  PHARMACEUTICAL 
EXTRACT  COMPANY. 

City  Coubt  of  New  Yoek,  Special  Teem,  April, 

1884. 

§  1778. 

Corporation. — Order  in  ciclion  on  eommercial  paper  of,  directing  that 

isiues  be  tried  determines  that  answer  sets  up  tuhetantial 

defenee, — Does  not  prejudice  any  motion 

plaintiff  may  make  on  ike  answer. 

By  the  granting  of  an  order  in  an  action  agaioBt  a  corporation  on  its 
commercial  paper,  directing  that  the  issues  presented  by  the  plead- 
ings be  tried,  it  is  not  necessarily  implied  that  the  court  has  deter- 
mined that  the  pleadings  are  unobjectionable  or  that  each  of  tl^e 
issues  is  valid.  If  a  substantial  defense  appears  in  the  answer  the 
court  will  grant  the  order  without  prejudice  to  the  right  of  the 
plaintiff  to  have  it  made  more  definite  and  certain,  or  to  have  certain 
portions  stricken  out 

An  order  directed  that  the  issues  presented  by  the  answer  of  a  corpo- 
rate defendant  in  an  action  on  its  promissory  note,  etc.,  be  tried, 
does  not  prejudice  the  plain  tiff  ^s  right  to  make  such  motion  in 
regard  to  the  pleading  as  he  may  be  advised. 

{Decided  AprU  15,  1884.) 

Motion  by  defendant  that  a  judgment  taken  against 
it  herein  be  opened  and  that  it  be  allowed  to  serve  an 
answer  and  for  an  order  directing  that  the  issues  be 
tried. 

The  action  was  brought  to  recover  on  a  promissory 
note  made  by  defendant.  It  appeared  in  the  action 
and  demurred.  Its  demurrer  was  not  accompanied  by 
an  order  directing  that  the  issue  presented  by  it  be 
tried  and  therefore  the  plaintiff  entered  judgment 
against  it  as  in  case  of  default  in  pleading ;  whereupon 
it  made  this  motion. 
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Charles  K.  Lexoto^  for  the  motion. 
William  P.  S.  MelviTij  opposed. 

Ha  WES,  J.— Section  1778  reqaires  the  conrt  to  enter 
an  order  directing  that  issues  presented  by  the  plead- 
ings be  triedy  in  case  it  deems  the  proposed  defense  a 
meritorious  one  (see  Hutson  z.  Morrisania  Steamboat 
Co.,  12  Abb.  N.  C.  278),  but  this  does  not  of  necessity- 
imply  that  the  court  has  determined  that  the  pleadings 
are  unobjectionable  or  that  each  of  the  issues  is  valid. 

If  a  substantial  defense  appears  in  the  answer  the 
court  will  grant  the  order  without  prejudice  to  the 
plaintiff's  right  to  move  to  make  it  more  definite  and 
certain  or  to  strike  out  certain  portions  altogether.  In 
other  words  the  answer  of  a  defendant  corporation  to 
a  suit  upon  a  promissory  note  is  not  judicially  declared 
to  be  wholly  valid  by  the  entry  of  an  order  under  sec- 
tion 1778,  but  the  court  clearly  does  declare  that  a  sub- 
stantial and  meritorious  defense  does  api>ear  upon  the 
face  of  the  answer,  but  it  declares  nothing  more.  This 
order  is  granted  ex  parte  and  when  issue  is  joined  the 
plaintiff  is  at  liberty  to  make  such  motions  in  regard 
to  the  pleadings  as  he  may  be  advised,  and  without 
prejudice  by  reason  of  the  order  of  the  judge. 

Issues  ordered  to  be  tried  and  default  opened  on 
payment  of  costs  and  disbursements  to  date.  Order 
to  be  settled  on  one  day's  notice. 
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BURGETT,  Appellant,  v.  STRICKLAND,   A3  Ad-' 

MINISTRATRIX,    ETC.    OP    STRICKLAND, 

Deceased,  RESPONDEin?. 

SuPBEME  Court,  Poueth  Depabtment,  GFenbbal 
Tebm,  Jakuabt,  1884. 

§§  399,  414. 

LimUatWM  to  aetioni — What  rule  of^  gonwn%. — When  action  commenced 
within  two  years  after  Code  qf  Civil  Procedure  took  effect. 

The  general  rule  is  that  the  statute  of  limitations  which  was  in  force 
when  the  suit  was  brought,  is  that  which  determines  the  right  of  a 
party  to  sue. 

Where  a  cause  of  action  on  contract  accrued  January  1,  1878,  against 
one  who  then  and  ever  since  has  resided  in  the  state,  and  the  sum- 
mons was  delivered  to  the  sheriff  for  service,  December  80,  1878, 
but  was  not  served  until  September  27,  1870, — Held^  that  the  action 
was  not  commenced  within  six  years  after  it  occurred,  and  was 
therefore  barred ;  that  as  the  Code  of  Civii  Procedure  took  effect 

I  before  the  commencement  of  the  action  its  provisio&B  control  un- 
less the  case  is  excepted  from  its  provisions  by  the  operation  of  sec- 
tion 414  of  said  code,  and  that  it  is  not  so  excepted  unless  the 
action  was  commenced  within  two  years  after  the  Code  took  effect  ; 
that  such  commencement  must  be  in  the  mode  prescribed  by  the 
chapter  of  which  that  section  forms  a  part,  and  a  delivery  of  the* 
summons  to  the  sheriff  which  is  not  followed  by  personal  service 
within  sixty  days  thereafter  is  not  a  commencement  of  an  actioa 
within  the  meaning  of  section  414. 

(Decided  April,  1884.) 

Appeal  from  a  jadgment  dismissing  the  complaint 
entered  upon  a  decision  of  the  court  upon  a  trial  at  the 
Cattaraugus  circuit  without  a  jury. 

The  opinion  states  the  facts. 

Henderson  &  Wentworth,  for  appellant. 

AUen  &  ThrasJieTy  for  respondent. 
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Smith,  P.  J.— The  original  defendant  was  Francis 
Strickland,  and  he  having  died,  his  administratrix  was 
substitnted  in  his  place.  The  action  is  on  contract, 
and  one  of  the  defenses  pleaded  is  the  statnte  of  limi- 
tations. The  cause  of  action  accrued  January  1, 
1873,  and  from  that  time,  the  intestate,  until  his  death, 
and  the  plaintiff,  resided  in  the  county  of  Catta- 
raugus. On  December  80,  1878,  the  summons  in  this 
action  was  delivered  by  the  plaintiff's  attorney  to  the 
sheriff  of  said  county  for  service  on  the  intestate,  and 
it  was  served  upon  him  i)ersonally,  on  September  27, 
1879.  Upon  these  facts,  the  court  held  at  the  circuit 
that  the  demand  was  barred  by  the  statute  of  limita- 
tions. 

The  sole  question  is,  whether  the  case  is  controlled 
by  section  399  of  the  Code  of  Civil  Procedure,  or  by 
section  99  of  the  old  Code  as  it  stood  at  the  time  when 
it  was  superseded  by  the  new  Code.  If  section  399 
controls,  the  claim  is  barred,  because  the  summons 
was  not  personally  served  within  sixty  days  after  it 
was  delivered  to  the  sheriff,  nor  until  after  six  years 
from  the  time  when  the  cause  of  action  occurred ;  if 
section  99  applies,  the  delivery  of  the  summons  to  the 
sheriff  was  equivalent  to  the  commencement  of  an 
action,  within  the  provisions  of  that  section  as  amend- 
ed in  1867  (Laws  of  1867,  chap.  781,  §  6),  and  it  being 
within  the  six  years,  the  cause  of  action  was  saved. 

The  general  rule  is  that  the  statute  of  limitations 
which  was  in  force  when  the  suit  was  brought  is  that 
which  determines  the  right  of  a  party  to  sue  (Patter- 
son V.  Gaines,  6  Hbw.  U.  S.  550),  and  as  chapter  IV.  of 
the  new  Code,  which  relates  to  the  *' limitation  of  the 
time  of  enforcing  a  civil  remedy,"  and  embraces  sec- 
tion 399,  took  effect  on  September  1,  1877,  nearly 
seventeen  months  prior  to  the  delivery  of  the  summons 
in  this  action  to  the  sheriff,  section  399  controls  unless 
the  present  case  is  excepted  from  its  provisions  by  the 
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operation  of  section  414  of  the  new  Code,  contained  in 
the  same  chapter. 

That  section,  so  far  as  it  is  material  to  the  case  in 
handy  is  as  follows:  '^§414.  The  provisions  of  this 
chapter  apply,  aAd  constitute  the  only  roles  of  limita- 
tion applicable,  to  a  ciyil  action  or  special  proceeding, 
except  in  one  of  the  following  cases  :  ....  8.  A  case 
^  not  arising  prior  to  July  1,  1848,'  in  which  a  person 
is  entitled,  when  this  act  takes  effect,  to  commence  an 
action,  ....  where  he  commences,  institutes  or  other- 
wise resorts  to  the  same,  before  the  expiration  of  two 
years  after  this  act  takes  effect,  ^  in  which  case,'  ihe 
provisions  of  law  applicable  thereto^  immediately 
before  this  act  takes  effect,  continue  to  be  so  applic- 
able, notwithstanding  the  repeal  thereof." 

The  respondent's  counsel  contends  that  section  414 
applies  only  to  such  provisions  of  the  chapter  as  con- 
stitute the  rules  of  limitation,  and  that  section  399 
does  not  constitute  a  rule  of  limitation,  but  simply 
prescribes  what  shall,  in  certain  cases,  be  deemed 
equivalent  to  the  commencement  of  an  action.  To  this, 
we  think,  there  are  several  answers.  In  the  first  place, 
section  414  relates  to  all  the  provisions  of  the  chapter, 
and  applies  to  them  all,  whether  they  are  strictly  rules 
of  limitation  or  not.  In  the  next  place,  section  399 
may  fairly  be  said  to  fall  within  the  provisions  of  the 
chapter  constituting  ^'the  rules  of  limitation"  inas- 
much as  it  prescribes  what  shall  be  equivalent  to  the 
commencement  of  an  action  within  the  meaning  of  each 
provision  of  the  act  limiting  the  time  for  commencing 
an  action.  But  lastly,  the  precise  question  is,  whether 
the  case  is  within  subdivision  3  ;  if  it  is,  section  99  of 
the  old  Code  applies. 

The  present  case  meets  all  the  conditions  of  sub- 
division 3,  unless  it  be  that  which  relates  to  the  com- 
mencement of  the  action.  The  question  on  that  point 
is  whether  the  action  must  be  commenced  as  required 
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by  the  new  Code,  or  whether  a  compliance  with  section 
09  of  the  old  Code  is  enough.  We  think  that  the  sub- 
division has  reference  to  the  mode  of  commencing  an 
action  prescribed  by  the  chapter  of  which  it  is  a  p^. 

Until  the  case  is  brought  within  subdivision  3,  sec- 
tion 99  is  repealed  as  to  it,  and  is  of  no  effect,  and  con- 
sequently it  cannot  be  resorted  to  for  the  purpose  of 
ascertaining  what  shall  constitute  a  sufficient  service 
to  bring  the  case  within  the  subdivision.  It  follows 
that  inasmuch  as  the  delivery  of  the  summons  to  the 
sheriff  was  not  followed  by  a  personal  selrice  of  the 
same  within  sixty  days  thereafter,  there  was  no  suit 
commenced  within  the  meaning  of  subdivision  3,  and 
consequently  the  old  Code  does  not  apply,  and  the 
plaintiff's  claim  is  barred. 

The  judgment  should  be  affirmed. 

Habdin  and  Babkeb,  JJ.^  concurred. 


In  ke  Arbitration  of  POOLE,  Appellant,  and 
JOHNSON,  Respondent. 

Supreme  Coubt,  Fibst  Depabtment,  Gtenebal 
Tebm,  Maboh,  1884. 

§§  1366,  2370,  2374,  2381. 

ArhUnUion. — Award  in,  Juno  reviewed. — Ccue  not  neceseary  ajkd  cannot 

properly  be  prepared  or  eerved  in  proceeding  to  review  award  of 

arUtratore  or  on  appeal  from,  order  made  therein. 

On  appeal  from  an  order  confirming  the  report  of  arbitrators  or  a  judg- 
ment entered  upon  such  report,  or  an  order  denying  a  motion  to 
vacate  an  awaid  made  by  them,  the  appellant  need  not  make  or 
aerre  a  case,  and  it  is  error  for  him.  to  do  80.C%  ^*]. 
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None  of  the  grounds  on  which  a  motion  toTscate,  modify  or  oorrectan 
award  of  arbitrators  maj  be  made  requires  the  preparation  or  service 
of  a  case,  for  no  authority  is  conferred  upon  the  court  to  review  the 
evidence  taken  before  the  arbitrators  or  to  determine  whether  or  not 
they  may  have  given  to  it  its  appropriate  weight  or  effect.  [»]  The  cor- 
rect practice  is  to  present  affidavits  as  the  foundation  of  the  appli 
cation  when  the  objection  designed  to  be  made  does  not  arise  upon 
the  submission  or  the  award  itself.  [']  It  would  ordinarily  so  arise 
when  the  application  was  to  modify  or  correct  the  award,  or  where 
the  arbitrators  exceeded  their  powers  or  had  imperfectly  executed 
them;[']  but  where  the  objection  intended  to  be  made  was  depend 
ent  upon  the  first,  second  or  third  subdivisions  of  section  3874  of 
the  Code  affidavits  would  become  necessary  to  establish  the  facts 
upon  which  it  was  designed  to  be  presented.  [*] 

The  proceeding  provided  to  vacate,  modify  or  correct  an  award  made 
by  arbitrate^*,  is  that  of  a  mere  motion  conformable  in  its  practice  to 
other  non-enumerated  motions  made  in  court,  and  to  support  which, 
the  affidavits  or  papers  on  which  it  is  intended  to  be  founded  are 
required  to  accompany  the  notice.  [*]  These  papers  are  not  required 
to  form  a  part  of  the  judgment-roll,  but  the  affidavits  or  other  papers 
used  iipou  an  application  to  confirm,  modify  or  correct  an  award, 
are  made  a  part  of  the  judgment  roll.[^] 

A  proceeding  to  vacate,  modify  or  correct  an  award  of  arbitrators  is 
practically  a  special  proceeding,  [^]  and  from  the  order  entered  upon 
its  determination  an  appeal  can  be  taken.  [^,  ^] 

An  omission  to  make  a  motion  to  vacate,  modify  or  correct  an  award 
of  arbitrators  will  not  deprive  a  party  to  the  arbitration  of  the  right 
to  review  the  order  confirming  the  award  and  the  judgment  entered 
upon  it.[*]  An  appeal  therefrom  is  authorized  by  section  2381  of 
the  Code  of  Civil  Procedure, [■,  *J  but  it  must  be  heard  at  general 
term  upon  the  papers  on  which  the  motion  was  made  at  the  special 
term.[*]  A  case  forms  no  part  of  these  papers,  and  as  none  can 
regularly  be  proposed  or  made  in  any  proceeding  taken  to  make  or 
review  an  application  concerning  an  award  it  cannot  be  proposed 
or  served  for  the  purposes  of  an  appeal.  [^^J 

(Decided  March  28,  1884.) 

Notice  to  dismiss  apx)eal  from  order  confirming 
award  of  arbitrators  and  judgment  entered  thereon. 

The  parties  to  this  appeal  consented  to  an  arbitra- 
tion in  which  an  award  was  made  that  was  confirmed 
at  special  term  and  on  which  a  jndgment  was  entered. 
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Ho  motion  was  made  to  correct  or  vacate  the  award 
but  one  was  made  by  appellant  to  modify  it ;  an 
appeal  was  taken  from  the  order  confirming  the  award 
and  the  judgment.  The  respondent  moved  to  dismiss 
the  appeal  on  the  ground  that  copies  of  the  papers  on 
appeal  had  not  been  served.  Farther  facts  are  stated 
in  the  opinion. 

Millard  H.  Jones j  for  appellant. 

SdbertL.  Harrison  {Orinibali&TktnsiaUi  attorneys), 
for  respondent. 

DAiriELSy  J.— In  answer  te  the  motion  it  has  been 
shown  that  a  case  has  been  served  containing  proceed- 
ings before  the  arbitrators,  to  which  amendments  have 
not  been  proposed,  and  which  has  not  been  settled. 
If  such  a  case  is  a  proper  proceeding  to  present  the 
points  upon  which  the  appeal  may  be  dependent, 
then  the  appellant  is  not  in  default ;  but  if  a  case  is 
not  required,  then  the  rules  of  the  court  has  notr  been 
complied  with. 

By  section  2381  of  the  Code  of  Civil  Procedure, 

an  appeal  has  been  authorized  from  an  order  va- 
[']    eating  an  award,  and  from  a  judgment  entered 

upon  it,  as  from  an  order  or  judgment  in  an  ac- 
tion and  the  proceedings  upon  such  appeal  are  de- 
clared to  be  governed  by  the  provisions  of  chapter  12 
of  this  Code,  as  far  as  they  are  applicable.  The  pro- 
visions of  section  1353  upon  this  subject  do  contem- 
plate a  case  as  one  of  the  ordinary  papers  upon  which 
a  judgment  shall  be  reviewed  by  way  of  an  appeal. 
But  those  relating  to  and  regulating  proceedings  upon 
arbitrations  do  not  seem  to  have  been  framed  with  the 
intention  of  rendering  the  making  and  service  of  a 
case  an  essential  step  in  the  way  of  reviewing  an  award 
of  arbitrators.    By  sections  2374-6  the  causes  for  which 
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an  award  may  be  vacated,  modified  or  corrected,  have*' 
been  particnlarly  specified,  and  they  are  identical  with 
the  law  as  it  was  previously  contained  in  the  Revised 
Statutes  upon  the  same  subject  (3  Hed.  Stat.  6th  ed. 
844-6,  §§  10,  11),  with  one  exception,  and  that  is  in  the 
change  made  in  subdivision  3  of  section  11,  to  substi- 
tute the  report  of  a  referee  for  a  verdict. 

Neither  one  of  the  grounds  upon  which  either  ap- 
plication can  be  made  to  vacate  an  award,  or  to 
[■]    modify  or  correct  it,  requires  the  preparation  or 
service  of  a  case.    For  neither  has  conferred  upon 
the  court  the  authority  to  review  the  evidence  taken  be- 
fore the  arbitrators  or  to  determine  whether  or  not  they 
may  have  given  to  it  its  appropriate  weight  or  effect. 
The  practice  on  the  contrary  which  was  authorized  by 
the  revised  statutes,  and  must  have  been  intended, 
[•]    on   account   of    the  identity  of   its   provisions, 
to  be  continued  by  the  Code,  was  to  present  affi- 
davits as  the  foundation  of   the  application   when 
the  objection  designed  to  be  made  did  not  arise  upon 
the  submission  or  the  award  itself.     The  objection 
would  ordinarily  so  arise  in  applications  to  modify  or 
correct  an  award.    And  so  it  would  where  it  might  be 
that  the  arbitrators  exceeded  their  powers  or  had  im- 
perfectly executed  them. 

But  where  the  objection  intended  to  be  made  was 
dependent  upon  the  first,  second,  and  third  snbdi* 
visions  of  section  2374  of  the  Code,  or  of  the  same 
n  subdivision  of  section  10  of  this  part  of  the  Re- 
vised Statutes,  there  affidavits  would  become  neces- 
sary to  establish  the  facts  upon  which  it  was  designed 
to  be  presented.  And  either  of  the  grounds  upon  the 
authority  so  given  to  vacate  the  award  would  be  regu- 
larly and  completely  shown  by  affidavits.  That  was 
the  course  of  practice  followed  before  the  re-enact- 
ment of  these  provisions  in  the  Code. and  under  it  the 
making  and  service  of  a  case  was  considered  to  be  im- 
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proper.    Ketcham  v.  Woodruff,  24  Barb.  147 ;  Dibble 
V.  Camp,  60  Id.  150. 

And  as  the  provisions  of  the  Code  on  th/)se  sab* 
jects  still  remain  sabstantially  identical  with  those  of 
the  Revised  Statutes,  it  mnst  have  been  contemplated 
that  the  same  settled  course  of  practice  should  still 
be  followed.  And  that  this  was  the  intention  of  the 
codifications  made  is  also  positively  evinced  by  section 
2376  of  the  Code.    For  the  proceeding  provided  to 

vacate,  modify  or  correct  an  award  is  that  of  a 
[*]    motion,  potice  of  which  has  been  required  to  be 

served  as  prescribed  by  law  for  the  service  of 
notice  of  motion  within  three  months  after  the  award 
is  filed  ordelivered.  This  made  the  proceeding  to  be 
taken,  that  of  a  mere  motion  conformable  in  its  prac- 
tice to  other  non-enumerated  motions  made  in  court. 
And  to  support  such  a  motion  the  aflSdavits  or  papers 
upon  which  it  is  intended  to  be  founded  are  required 
to  accomi)any  the  notice.  The  provisions  contained 
in  section  2381  of  the  Code  in  no  manner  enlarge  this 
construption.     For  they  merely  allow  an  appeal  to 

be  taken  from  an  order  vacating  an  award,  or 
[*]    from  a  judgment  entered  upon  it,  and  to  review 

either  the  order  or  judgment  a  case  has  not  been 
declared  to  be  necessary.  On  the  other  hand,  by  sec- 
tion 2379,  the  papers  which  are  to  form  the  judgment 
roll  are  enumerated  and  specified  and  do  not  include  a 
case.  Neither  do  those  provisions  require  the  motion 
papers  used  upon  an  application  to  vacate  an  award  to 

form  a  portion  of  the  judgment  roll.  But  the  affi- 
(73    davit  or  other  papers  used  upon  an  application  to 

confirm,  modify  or  correct  an  award  are  made  a 
part  of  the  judgment  roll.  In  this  respect  the  provis- 
ions of  the  Code  are  not  as  broad  as  those  contained  in 
the  Revised  Statutes.  For  the  latter  declared  that 
copies  of  the  original  affidavits  upon  which  any  appli- 
cation in  relation  to  the  award  should  be  founded  and 


2U  CIVIL    PROCEDXJRE    REPORTS. 

In  re  Poole. 

of  all  other  affidavits  and  papers  relating  to  such  ap- 
plication should  be  annexed  to  and  form  a  part  of  and 
be  returned  with  the  record  of  the  judgment  upon 
any  writ  of  error  issued  to  review  the  judgment  (3  Hev, 
Stat.  6th  ed.  846,  §17).  But  this  change  was  not  de- 
signed to  deprive  a  party  of  the  right  to  review  an 
order  denying  a  motion  to  vacate  or  set  aside  an 

award.  The  proceedings  required  to  be  taken  by 
["]    motion    for   this  purpose  would   practically  be 

what  is  called  a  special  proceeding,  and  from  the 
order  entered  upon  its  determination  an  appeal  can  be 
taken  under  the  authority  of  section  1856  of  the  Ck)de- 
Its  provisions  are  clearly  broad  enough  to  authorize 
such  an  appeal,  for  by  section  1361  they  include  all 
special  proceedings,  except  those  where  it  has  been 
prescribed  by  law  that  an  order  cannot  be  reviewed 
and  there  is  no  such  prohibition  made  bylaw,  concern- 
ing such  an  order.  That  practice  was  followed  in  the 
matter  of  the  National  Bank  of  the  Republic  v.  Darragh 
(30  JBtin,  29). 

It  is  not  probable  that  in  the  change  effected  by 
the  Code  it  was  intended  to  deprive  either  party  of  the 
substantial  right  of  review  before  secured  over  this 
subject  by  the  Revised  Statutes,  as  it  is  clearly  essen- 
tial to  the  attainment  of  justice  in  controversies  of 
this  description.  This  language  of  the  Code  is  not 
only  capable  of,  but  requires  to  be  so  construed  as  to 
obtain  the  same  end  under  it,  but  in  a  different  man- 
ner. As  section  2381  of  the  Code  ha^  not  deprived  the 
parties  of  this  right  of  review,  and  it  has  in  effect  been 
given  by  section  1366,  it  may  well  be  held  in  that  man- 
ner still  secured  to  the  parties.  But  as  the  first  step 
in  the  proceeding  to  obtain  relief  where  the  application 
is  to  vacate  an  award,  is  that  of  the  service  of  a  notice 
of  motion,  the  application  must  in  the  first  instance  be 
made  to  the  special  term  in  which  jurisdiction  has 
been  vested  for  the  hearing  and  determination  of  this 
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clafis  of  motions.  After  the  motion  has  been  so  heard 
and  determined,  then  the  remedy  secured  to  the  party 
where  the  application  is  made  to  vacate  the  award 
under  the  first  three  subdivisions  of  section  2374  of 
the  Code^  is  that  of  an  appeal  from  the  order, 
n  But  the  omission  to  make  that  motion  will  not  de- 
prive the  party  appealing  of  the  right  to  review  the 
order  confirming  the  award  and  the  judgment  entered 
upon  it.  To  that  extent  the  appeal  has  been  author- 
ized by  section  2381  of  the  Code,  and  it  must  be  heard 
at  the  general  term  upon  the  papers  upon  which  the 
motion  was  made  at  the  special  term. 

A  case  forms  no  part  of  these  papers,  and  as 
["]  none  can  regularly  be  proposed  or  made  in  any 
proceeding  taken  to  make  or  review  an  application 
concerning  an  award,  it  cannot  be  proposed  or  served 
for  the  purposes  of  an  appeal.  But  that  must  be  heard, 
and  determined  upon  the  same  papers  as  were  before 
the  court  at  the  time  when  the  order  was  made  or  the 
judgment  was  authorized  from  which  the  appeal  has 
been  taken.  These  papers  and  only  these  should  be 
printed  and  served  under  the  rule.  That  has  not  been 
done.  In  that  respect  the  appellant  is  in  default  and 
the  appeal  should  be  dismissed  with  costs  unless  with- 
in twenty  days  after  notice  of  the  order  to  be  entered, 
the  appellant  shall  print  and  serve  these  papers.  But 
as  the  practice  seems  to  have  been  misunderstood,  no 
costs  will  be  allowed. 

Davis,  P.  J.,  andBBADY,  J.,  concurred.  ^ 
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FLACK  ET  AL.,  AS  Executors,  etc.,  op  CONNER, 

DECEASED,    APPELLANTS,  V.   THE  STATE  OP 

NEW  YORK,  Respondent. 

Court  of  Appeals,  1884. 

§§  8307,  subd.  7,  3309. 

8heriff*8/ee$  on  execution. — Are  not  allowed  at  common  law  hU  depend 

entirely  on  the  statute. — Sheriff  entitled  to  poundage  only  when  he 

hoe  collected  the  money  called  for  by  the  execution  or  haeheenpre' 

vented  from  doing  eo  by  eome  act  of  the  plaintiff  therein, — 

Arreet  of  defendant  under  body  execution  and  his  death 

while  imprisoned  thereunder  donot  entitle  sheriff 

to, — History  of  legislation  on  the  subject. 

The  arrest  of  a  defendant  under  an  execution  against  the  person,  and 
his  death  while  imprisoned  thereunder  do  not  entitle  the  sheriff 
making  the  arrest  to  poundage  where  no  part  of  the  execution  was 
paid.f,  •,  '•] 

The  right  of  a  sheriff  to  fees  is  derived  from  and  depends  altogether 
upon  statute.  [*]  At  common  law  he  could  not  lawfully  collect  or 
receive  them,  and  therefore  one  claiming  fees  for  enforcing  an  exe- 
cution must  establish  his  right  to  them  under  the  statute  in  force  at 
the  time  the  services  were  rendered,  and  if  he -does  not  bring  him- 
self within  its  terms  he  must  necessarily  fail  in  his  claim.  [^] 

The  fees  of  a  sheriff  for  enforcing  an  execution  for  the  collection  of 
money  are  for  collecting  the  money  called  for  by  the  execution,  and 
are  computable  only  upon  the  amount  collected  and  are  collectible 
by  virtue  of  the  execution  alone,  [*]  and  to  bring  the  claim  of  a 
sheriff  for  fees  for  enforcing  an  execution  within  the  statute  it  is 
essential  that  he  show  either  the  collection  of  the  moneys  called  for 
or  some  interference  by  the  plaintiff  with  the  execution  of  the  pro- 
cess which  is  equivalent  thereto.  [*]  However  equitable  a  sheriff^s 
claim  may  be  for  compensation  whenever  he  incurs  risk  by  execut- 
ing process  it  is  an  answer  to  any  claim  founded  thereon  to  say  that 
this  is  not  the  ground  upon  which  the  statute  has  awarded  it.[^^] 

A  judgment  creditor  cannot  after  placing  process  in  the  hands  of  an 
officer  and  inducing  him  to  move  forward  in  the  work  of  executing 
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it  interfere  to  prevent  its  enforcement  without  thereby  making  him- 
self liable  for  the  compensation  of  such  officer.  [*] 

Although  it  is  said  in  some  cases  that  the  taking  of  the  body  of  a 
defendant  in  execution  is  in  some  sense  a  satisfaction  of  the  judg- 
ment while  the  imprisonment  continues,  arrest  on  a  body  execution 
is  now  generally  considered  not  to  operate  as  a  satisfaction  of  the\ 
judgment  but  simply  as  a  suspension  for  the  time  being  of  the 
other  remedies  of  the  creditor  thereon,  [^^]  and  cannot  in  any  just 
sense  be  said  to  be  an  equivalent  to  that  collection  of  the  moneys 
due  upon  a  judgment  which  is  required  by  the  statute  awarding 
fees  to  the  sheriff  for  collecting  an  execution.  ["] 

The  conditions  and  circumstances  of  the  debtor  may  be  given  in  evi- 
dence in  mitigation  of  damages  in  an  action  to  recover  damages  for 
an  involuntary  escape  but  not  where  the  shoriJOE  has  made  himself 
liable  as  bail.[»] 

History  of  the  legislation  with  reference  to  sheriff's  fees  for  enforcing 
an  execution  reviewed[i]  and  the  authorities  on  the  subject  dis- 
cussed. [•,  ",^  ",",•<'] 

Campbell  v.  Cothran  (56  ilT.  F.  279);[i«,  >^]  Roe  9.  Hammond  (£.  B. 
2  C.  P.  Din.  800),  ["]  followed  ;  Bowe  v.  Campbell  (B  K  T.  Civ. 
Fro.  282),  approved.  [«•] 

{Decided  April  15,  1884.) 

Appeal  from  an  order  of  the  supreme  court,  first 
department,  general  term,  affirming  an  order  and 
decision  of  the  state  board  of  audit,  filed  May  16, 1882, 
disallowing  claim  of  plaintiffs  as  executors  of  the  estate 
of  William  G.  Conner,  late  sheriff  of  the  city  and 
county  of  New  York,  deceased,  for  poundage  on  an 
execution  against  the  person  of  William  M.  Tweed. 
Reported  below,  29  EuUj  286. 

The  opinion  states  the  facts. 

JSl  W.  Booksiaver  and  A.J.  Vanderpoel  (Vander- 
poelj  Oreen  &  Cumingj  attorneys),  for  appellants. 

W.  A.  Poste  {Dennis  O^Brien^  Attorney  General), 
for  respondent. 
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RuGEBy  Ch.  J.— The  plaintiff's  testator  whilesheriff 
of  the  county  of  New  York  received  for  collection  an 
ekecution  upon  a  judgment  in  an  action  wherein  the 
People  of  the  State  were  plaintiffs  and  William  M. 
Tweed  was  defendant. 

The  plaintiffs  having  recovered  their  judgment  for 
upwards  of  six  and  a  half  millions  of  dollars,  issued  an 
execution  thereon  against  the  property  of  the  defend- 
ant, which,  having  been  returned  nuUa  honay  there- 
upon issued  the  execution  against  the  person  of  the 
defendant. 

On  December  20,  1876,  the  sheriff  arrested  the  de- 
fendant upon  the  execution,  and  retained  him  in  cus- 
tody until  December  31,  1876,  when  his  term  of  office 
having  expired,  in  pursuance  of  the  statute  he  trans- 
ferred the  process  with  the  body  of  the  defendant  over 
to  his  successor. 

No  moneys  were  collected  by  either  sheriff  upon  the 
process,  and  the  defendant  therein  was  retained  in 
custody  until  his  death,  which  occurred  April  12, 1878. 

The  plaintiffs  claim  that  they  are  entitled  to 
poundage  accruing  to  their  testator  upon  this  execu- 
tion under  the  statute  regulating  the  compensation  of 
sheriffs. 

A  brief  reference  to  some  of  the  salient  features  in 

the  history  of  legislation  on  the  subject  will  enable 
[*]    us  to  appreciate  the  bearing  of  the  cases  cited  on 

the  question  presented  by  this  appeal. 

Prior  to  the  enactment  of  the  statute  of  29  Elizabeth, 
chapter  4,  the  charges  of  sheriffs  for  executing  writs 
for  the  collection  of  judgments  was  entirely  unregu- 
lated by  statute.  Under  this  condition  of  the  law 
grave  abuses  had  sprung  up,  and  sheriffs  and  their 
servants  were  accustomed  to  practice  extortion,  nofr 
only  upon  the  persons  against  whom  process  issued, 
but  also  from  the  plaintiffs  therein.  By  that  act,  which 
was  entitled  ^^  An  Act  to  prevent  extortion  in  sheriffs 
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in  cases  of  execution/'  it  was  provided,  '^  that  for 
serving  and  executing  any  writ  or  execution  upon 
body,  lands,  goods  or  chattels,"  the  Sheriff  should  not 
take  more  than  twelve-pence  in  the  pound  for  the  first 
£100,  and  six-pence  in  the  pound  for  all  above  £100. 
By  this  act  the  sheriff  was  not  authorized  to  levy  his 
fees  by  virtue  of  the  execution,  but  they  were  payable 
in  all  cases  by  the  plaintiff  in  the  process.  With  some 
immaterial  changes  this  continued  to  be  the  law  in 
England  until  by  chapter  46  of  the  43  Geo.  III.,  they 
were  authorized  to  include  in  their  levy  upon  a^.  fa. 
upon  the  goods  of  the  defendant,  the  amount  of  their 
charges  for  poundage  and  expenses  over  and  above  the 
amount  of  the  judgment.  Under  this  statute  the  sheriff 
still  had  no  right  to  exact  poundage  from  the  defend-, 
ant  upon  a  writ  of  ea.  sa.^  but  his  charges  for  services 
were  payable  by  the  plaintiff  therein  (I^ayley  v. 
Racket,  5  Mees.  ds  Wd.  [Eng.  Excr.]  620).  It  was  not 
until  the  16  &  16  Yict.  chap.  76,  that  sheriffs  were 
authorized  to  collect  by  virtue  of  the  writ  poundage 
fees,  and  expenses  upon  a  ca.  sa.  from  the  defendant. 
Under  these  statutes  it  has  been  uniformly  held  in 
England,  as  will  be  seen  by  the  cases  hereafter  cited, 
that  sheriffs  did  not  become  entitled  to  poundage  upon 
executions  until  they  had  collected  the  money  called 
for  by  such  writs. 

The  statute  of  29  Elizabeth  was  the  law  of  this  State 
until,  by  the  passage  of  chapter  25  of  the  Laws  of  1789,  it 
was  provided  that  a  sheriff  should  be  entitled  to  charge 
fees  for  ^*  serving  an  execution  for  or  under  one  hun- 
dred pounds,  six-pence  per  pound,  and  for  every  pound 
more  than  one  hundred  pounds,  three-pence,  the 
poundage  on  writs  of  ./{^rZ/ao/a^,  and  all  other  writs 
for  levying  money,  to  be  taken  only  for  the  sum 
levied."  With  immaterial  changes,  this  statute  con- 
tinued the  law  of  this  State  until  the  adoption  of  the 

provisions  of  the  Revised  Statutes.    In  a  recent  case 
Vol.  v.— i» 
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in  this  court,  it  was  said  that  ^^  the  right  of  a  sheriff 
[']    to  fees  is  devived  from  and  depends  al  together  upon 

the  statute.  At  common  law  he  could  not  lawfully 
collect  or  receive  them*'  (Campbell  7).  Cothran,66  iV. 
r.  281 ;  2  Barn.&  Aid.  662 ;  1  OAitty,  295 ;  Graham 
V.  Grill,  2  Mees.  &  8dw.  294). 

The  plaintiffs  must,  therefore,  establish  their  right 
to  the  fees  in  question  under  the  statute  in  force  at  the 
time  the  services  were  rendered,  and  if  they  do  not 
bring  themselves  within  its  terms  they  must  necessarily 
fail  in  their  claim. ^  The  material  part  of  that  statute 
reads  as  follows:  ^^ For  serving  an  execution  for  the 
collection  of  monej^  for  collecting  the  sum  of  two  hun- 
dred and  fifty  dollars,  or  less,  two  cents  and  five  mills 
per  dollar ;  and  for  every  dollar  collected  more  than 
two  hundred  and  fifty,  one  cent  and  two  and  a-halE 
mills.  The  fees  herein  allowed  for  the  service  of  an 
execution  and  for  advertising  thereon,  shall  be  collected 
by  virtue  of  such  execution,  in  the  same  manner  as  the 
sum  therein  directed  to  be  levied"  (2  if.  8.  p.  645 
[Grig,  ed.]  §  38).  The  language  of  this  provision 
seems  to  be  plain  and  unambiguous  and  clearly  re- 
•  moved  from  the  possibility  of  misconstruction. 
[•]    The  services  for  which  compensation  is  provided 

are  those  for  ** collecting"  the  moneys  called  for 
by  the  execution,  and  the  fees  are  computable  only 

*^R.8,  645,  %  88,  and  Laws  of  1871,  chap.  415,  §  1,  subd.  4.  The 
fi»t  clause  quoted  was  superseded  by  Code  of  Civil  Procedure, 
§8807,  subd.  7.  The  language  of  which  ia  **  For  collecting  money 
by  virtue  of  an  execution  in  any  county  except  New  York,  Kings  or 
Westchester,  three  per  centum  upon  the  sum  collected,  not  exceeding 
two  handi-ed  and  fifty  dollars,  and  two  per  centum  upon  the  residue 
of  the  sum  collected,  and  in  either  the  counties  of  New  York,  Kings 
or  Westchester,  two  and  one-half  percentum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and  one  quarter 
percentum  upon  tho  residue  of  the  sum  collected.*^  The  last  sentence 
of  the  quotation  was  re-enacted  in  Code  of  Civil  Procedure,  %  8809. 


CIVIL    PROCEDURE    REPORTS.  291 

Flack  0.  State  of  New  York. 

ui)on  the  amoant  "collected/'  and  are  made  collectible 
by  virtae  of  the  execution  alone.         ^ 

To  bring  the  claim  of  a  sheriflf  within  the  provis- 
ions of  the  statute  it  is  essential  that  he  show 
[•]  either  the  collection  of  the  moneys  called  for  or 
some  interference  by  the  plaintiff  with  his  execu- 
tion of  the  process  that  is  equivalent  thereto.  It  has 
been  uniformly  held  in  England  as  well  as  in  this 
country  under  all  statutes  giving  fees  to  sheriffs  upon 
executions  that  a  judgment  creditor  cannot,  after 
[*]  placing  process  within  the  hands  of  the  officer  and 
inducing  him  to  move  forward  in  the  work  of  exe- 
cutingit^  interfere  to  prevent  its  enforcement,  without 
thereby  making  himself  liable  for  the  compensation 
of  the  sheriff  (Alchin  v.  Wills,  5  Term  R.  470  ;  Hil- 
dreth  v.  Ellice,  1  Caines^  192  ;  Campbell  v.  Cothran,  66 
N,  y.  282).  These  cases  proceed  upon  an  obvious 
equity  analogous  to  that  underlying  the  fkmiliar  prin- 
ciple which  debars  a  party  to  a  contract  from  claiming 
the  benefit  of  the  non-performance  of  a  condition  pre- 
cedent, by  the  other  party,  when  he  has  by  his  own 
conduct  made  performance  thereof  by  such  party  im- 
possible. 

The  question  presented  by  this  appeal  seems  to  be 
-one  purely  of  statutory  construction,  and  in  the  ab- 
sence of  prior  adjudication  would  appear  to  be  easy  of 
solution.  But  it  is  contended  by  the  learned  counsel 
for  the  appellants  that  the  logic  of  the  cited  cases  sup- 
ports the  claim  now  made  by  them. 

Although  in  the  early  case  of  Pope  v.  Hay- 
[•]  man  {SkiuTier  [Eng.  K.  B.]  363),  arising  under  the 
act  of  29  Eliz.,  the  subject  is  mentioned  argumen- 
tatively  by  counsel,  yet  aside  from  that  case,  we  have 
been  referred  to  none  arising  under  any  statute  which 
seems  to  support  the  doctrine,  that  a  sheriff  becomes 
entitled  to  poundage  on  an  execution  upon  the  death 
of  a  defendant,  held  in  custody  thereunder,  or  that  he 
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is  entitled  to  soeb  poundage  in  any  other  event  than 
the  collection  of  the  debt^  the  release  fd  the  debtor 
with  the  consent  or  by  direction  of  the  plaintiff,  or  his 
discharge  under  the  provisions  of  the  act  for  the  relief 
of  imprisoned  debtors. 

We  are,  therefore^  unembarrassed  by  any  prior  de- 
cisions covering  the  particular  question  presented  by 
(his  appeal,  and  we  may  well  consider  their  absence  a 
fact  mitigating  against  the  plaintiff's  claim,  since  the 
question  is  one  which  must  frequently  have  occurred 
in  the  history  of  the  law  relating  to  imprisoned  debt- 
ors. A  number  of  cases  have,  however,  been  referred 
to  by  the  appellants  which  are  claimed  to  support 
their  demand.  We  believe  the  cases  cited  have  but  a 
remote,  if  any  bearing  upon  the  question  here  pre- 
sented, and  tbeir  soundness  may  be  conceded  without 
impairiog  the  considerations  which  induce  the  deter- 
mination of  this  case.  Without  considering  all  of 
them  in  detail  it  may  be  observed  that  they  generally 
arose  under  statutes  essentially  different  from  that 
under  consideration  and  were  mainly  decided  upon 
the  language  of  the  particular  statute  under 
[']  which  they  respectively  arose.  In  Adams  v.  Hop- 
kins  (5  Johns.  252)  two  propositions  were  an- 
nounced, viz.,  that  the  plaintiff's  attorney  was  liable . 
to  the  sheriff  for  the  fees  earned  by  liim  in  serving 
execution  against  the  defendant's  person,  and  second- 
ly, that  the  sheriff  was  entitled  to  the  statutory  fees, 
when  after  execution  of  the  process  the  defendant  had 
been  discharged  from  imprisonment  under  proceed- 
ings for  the  relief  of  imprisoned  debtors.  The  right 
of  the  sheriff  to  fees  in  this  case  was  based  upon 
the  express  language  of  the  statute  then  in  force  (2 
Hev.  Law9y  p.  77).  Mr.  Justice  Thompson  delivering 
the  opinion  saying :  *^  The  sheriff  by  the  statute  of 
Elizabeth,  and  by  our  act,  is  to  have  his  fees  for 
serving  an  execution."    It  may  be  doubted  whether 
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the  Second  proposition  decided  wonld  be  considered  ap- 
plicable to  a  case  arising  nnder  the  Revised  Statutes. 

In  Scott  V.  Shaw  (18  Johns.  378),  the  only  qaes- 
n  tion  considered  was  whether  the  sheriff  was  nnder 
the  then  statute  entitled  to  fees  upon  a  oa.  sa.  duly 
executed  by  him,  although  it  was  afterwards  set  aside 
upon  motion  for  irregularity  becaluse  a  Ji.  fa.  had  not 
previously  been  issued  and  returned  iruUa  b&na^  as 
required  by  the  statute.  It  was  held  that  by  the  ser- 
vice of  the  process  the  sheriff  became  entitled  to  his 
fees.  The  statute  in  this  as  in  the  previous  case  gave 
the  fees  for  the  service  of  the  execution,  and  that  ser* 
vice  was  held  to  have  been  performed  so  far  as  to  fix 
the  plaintiff's  liability  for  sheriff's  fees,  when  the 
body  of  the  defendant  was  taken  upon  execution. 

None  of  the  English  cases  seem  to  support  the  doc- 
trine of  this  case,  and  it  can  be  sustained  only  upon 
the  ground  that  the  language  of  the  statute  established 
the  sheriff's  right  to  fees  when  he  had  commenced  the 
execution  of  the  process.    In  each  of  the  early 
n    English  cases  of  Earle  t.  Plummer  (1  8(M.  [Eog. 
K.  B.]  382) ;   Rawstone  «.  Wilkinson  (4  Mees.  & 
Wels.  [Eng.  K.  B.]  256) ;  Bullen  v.  Ansley  (6  Esp. 
[Eng.  N.  P.]  Ill),  the  sheriff  had  fully  executed  the 
writ  and  paid  over  the  money  collected.    It  was  held 
in  those  cases  that  he  thereby  became  entitled  to 
poundage,  although  the  writs  were  subsequently  set 
aside  for  irregularity. 

These  cases  afterwards  came  nnder  review  in  the 
cases  of  Miles  t.  Harris  (104  Eng.  C.  L.  E.  [Am.  Ed.] 
6S0),  in  the  Court  of  Common  Pleas  upon  the  question 
resetved  for  the  opinion  of  the  court,  whether  the 
sheriff  was  entitled  to  poundage  upon  an  execution, 
when  he  had  seized  goods  thereon  sufficient  to  satisfy 
it,  but  such  execution  was  afterwards  set  aside  for 
irregularity.  It  was  held  that  he  was  not  entitled  to 
poundage,  Eablib,  Ch.  J.,  saying:  ^^ Inasmuch,  there- 
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fore,  as  no  money  was  made  by  him  under  the  execa- 
tion,  I  think  he  was  not  entitled  to  claim  poundage." 
This  opinion  was  concurred  in  by  the  whole  court,  con- 
sisting of  Justice  Williams,  Willis  and  Byles. 

To  similar  effect  was  the  decision  of  the  exchequer 
court  in  the  case  of  Evans  v.  Manero  (7  Mees.  <fe  Wels. 
[Eng.  Excr.]  463),  and  Rex  v.  Robinson  (2  a  M.  <fe  H. 
[Eng.  Excr.]  334). 

In  Ryle  v,  Falk,  reported  in  24  SuUj  265,  and 
affirmed  in  86  J^.  Y,  641,  by  this  court,  upon  the 
["]  opinion  in  the  court  below,  it  was  held  that  the 
sheriff  was  entitled  to  his  poundage  upon  a  ca.  sa. 
where  the  plaintiff  had  consented  to  the  discharge  of 
the  defendant,  upon  the  condition  of  his  paying  the 
sheriff's  legal  fees,  charges  and  expenses.  The  princi- 
I>al  question  involved  in  that  case  was  whether  the 
l^laintiff  could  interfere  by  directing  a  discharge  after 
the  defendant  w^as  taken  in  execution,  and  thus  pre- 
clude the  sheriff  from  collecting  the  statutory  fees,  or 
in  other  words,  whether  anything  but  the  actual  collec- 
tion of  the  money  called  for  by  the  process  would 
entitle  the  sheriff  to  his  poundage.  This  case  was 
undoubtedly  correctly  decided  upon  the  ground  that 
the  direction  of  the  i)laintiff  was  equivalent  to  the  col- 
lection of  the  judgment,  and  the  case  was  thereby 
brought  within  the  meaning  and  spirit  of  the  existing 
statute.  The  plaintiff  had  the  right  to  control  the 
execution  of  the  process,  and  to  impose  such  condi- 
tions upon  the  discharge  of  the  defendant  as  he  chose, 
and  the  defendant  could  not  have  the  benefit  of  the 
stipulation,  without  complying  with  the  conditions 
upon  which  it  was  given. 

In  Campbell  v.  Cothran  (56  N.  T.  279),  a  fi.fa.  had 

been  issued  to  the  sheriff  upon  a  judgment  for 

["]   $4,328,  and  he  had  levied  upon  sufficient  property 

to  satisfy  it.    Upon  appeal  the  judgment  had  been 

reduced  to  the  sum  of  $60.20,  and  it  was  held  that  the 
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sheriff  was  entitled  to  poundage  upon  the  amount  of 
the  modified  judgment  only.  This  case  was  decided 
by  the  court  upon  the  ground  that  under  the  statute 
the  sheriff  was  entitled  to  poundage  upon  the  sum  col- 
lected only. 

In  Koeing  v.  Steckel  (58  If.  Y.  476),  it  was  held 
that  a  judgment  creditor  could  not  maintain  an 
["J  action  against  the  sureties,  upon  a  bond  given  for 
the  payment  of  the  judgment  so  long  as  he  detained 
the  debtor  by  imprisonment  upon  a  ca.  sa.  issued  on 
such  judgment.  It  was  said  in  effect  that  the  impris- 
onment operated  ^ro  tempore  as  an  extinguishment  of 
the  defendants'  liability  for  the  debt,  and  that  tbe 
defense  accruing  to  the  principal  from  that  fact  would 
also  inure  to  the  benefit  of  his  sureties. 

We  have  not  omitted  to  observe  the  language  used 
by  the  courts  in  many  of  the  cases  referred  to,  to  the 
effect  ''  that  the  allowance  of  poundage  is  for  the  risk 
incurred,"  or  *'for  the  sheriff's  trouble." 

If  these  expressions  were  used  in  tbe  sense  that  tbe 
sheriff  became  entitled  to  poundage  whenever  he  has 
incurred  risk  in  the  service  of  i)rocess,  they  are  mani- 
festly incorrect,  for  there  are  many  decided  cases  where 
such  risks  have  been  incurred  and  yet  his  right  to 
poundage  has  been  denied.  Such  for  instance  are  the 
cases  where  the  judgment  has  subsequently  been  modi- 
fied or  reversed,  or  where  tbe  execution  has  been  set 
aside  or  reduced  by  the  order  of  the  court  before  col- 
lection {Impey  on  Sheriffs^  159  ;  Campbell  v,  Cothran, 
^upra ;  Miles  v.  Harris,  supra  /  Evans  v,  Manero, 
supra).  This  is  so  also  when  the  property  is  taken  by 
a  trustee  in  bankruptcy,  after  levy  and  before  sale  {Ex 
parte  Browning,  L.  Jfi,^  8  C/i.  Div.  596).  Neither  does 
he  become  entitled  to  poundage  on  a  fi.fa.  when  the 
property  taken  thereon  is  destroyed  by  fire  or  other 
casualty  (Campbell  ©.  Cothran,  supra). 

The  application  of  such  expressions  must  be  limited 


S86  CIVIL    PBOCEDUBE    BEP0RT8. 

■  ■  ■-     —  ^ —     ■  ■      ■      ■       ■    -"L 

Flaok  9.  8ute  of  £iew  York. 

to  the  circamBtanoes  of  the  casea  in  which  they  were 
used,  and  deemed  as  iatendiBg  to  convey  the  idea  that 
under  the  particular  statute  theu  being  construed  the 
sherifiTs  right  to  fees  became  fissed  by  virtue  of  his 
levy,  and  the  liability  thereby  incurred  by  him  to  the 
judgment  creditor  for  damages  arising  out  of  a  loss  of 
property  levied  upon  or  by  the  escape  of  the  defendant 
from  custody,  gkicdi  expressions  were  undoubtedly 
used  to  convey  an  idea  of  the  equitable  considerstions 
which  induced  the  adoption  of  statutory  provisions 
giving  compensation  to  sheriffs,  but  they  cannot  oi>e- 
rate  to  extend  the  class  of  cases  in  which  fees  are 
allowed  beyend  those  aathorised  .by  the  terms  of  the 
statute. 

While  we  would  not  be  considered  as  depreciating 
in  any  degree  the  risk  incurred  by  a  edieriff  in  execut- 
ing the  processes  of  the  court,  yet  the  hazard  of  lia- 
bility for  damages  upon  an  escai)e  must  be  much 
diminished  by  the  presumed  irresponsibility  of  a  de- 
fendant against  whose  property  an  execution  must 
previously  be  issued  and  retnrned  nulla  hona^  before 
his  body  can  be  taken  in  execution.    The  condition 

and  circumstances  of  the  debtor  may  be  given  in 
['*]   evidence  in  mitigation  of  damages  in  an  action 

upon  the  case  against  the  sheriff  to  recover  dam- 
ages for  an  involuntary  escape  (PattenBon  n.  Wester- 
velt,  17  Wend.  643;  Smith  v.  Knapp,  dON.  Y.  681; 
Metcalf  V.  Stryker,  31  Id,  267 ;  Macrae  v.  Clarke  1 K 
dk  JR.  [Eng.  C.  P.]  479).  It  is  otherwise,  however, 
when  the  sheriff  has  made  himself  liable  as  bail  under 
the  provisions  of  the  Code  (Bensel  o.  Lynch,  4AN.  T. 
162). 

However  equitable  the  sheriff's  claim  may  be 
['*]  for  compensation  whenever   he  incurs   risk  by 

executing  process,  it  is  an  answer  to  any  claim 
founded  thereon  to  say  that  this  is  not  the  ground 
upon  which  the  statute  has  awarded  it.    Although  it 
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is  sfdd  In  some  cases  that  the  taking  of  the  body  of  a 
defendant  in  execution  is  in  some  sense  a  satisfaction 
of  the  judgment  while  the  imprisonment  continues, 
yet  that  consideration  is  not  prominently  urged  here 
as  a  reason  for  reversing  this  judgment.  But  even  if 
it  were,  the  argument  would  be  ineffectual,  for  an  ar« 
rest  on  a  body  execution  is  now  generally  considered 
not  to  operate  as  a  satisfaction  of  the  judgment,  but 
sitnply  as  a  suspension  for  the  time  being,  of  other  rem* 
edles  of  the  creditor  thereon  (Campbell  v.  Cothran, 
9upra/  Roeing  v.  Steckel,  68  N.  ¥.  476 ;  IJR.  8.  466, 
art.  2,  title  6,  chap.  6,  part  3). 

It  cannot  in  any  just  sense  be  said  to  be  the  equiva- 
lent of  that  collection  of  the  moneys  due  upon  a 
['*]  judgment,  which  lis  required  by  the  statute  award- 
ing fees  to  the  sheriff  for  collecting  an  execution. 

The  change  made  in  the  law  by  the  adoption  of  the 
provisions  of  the  Revised  Statutes,  whereby  the  right 
of  sheriffs  to  charge  poundage  upon  executions  was 
made  to  depend  upon  their  collection,  instead  of  upon 
their  service,  was,  in  our  judgment,  intended  to  change 
the  conditions  upon  which  the  sheriff's  right  to  collect 
fees  was  to  be  predicated. 

It  would  be  difficult  to  find  language  more  signifi- 
cant or  which  would  seem  to  preclude  more  clearly 
any  claim  on  the  part  of  these  officers  to  poundage, 
except  upon  the  completed  performance  by  them  of 
the  duties  required  in  the  enforcement  of  an  execution. 
The  right  to  fees,  which  before  depended  upon  the  ren- 
dition of  whatever  services  he  might  perform  in  the 
collection  of  an  execution,  is  thereby  made  to  turn  up- 
on the  performance,  by  the  sheriff,  of  the  final  act  to  be 
done  in  the  course  of  siich  service. 

The  decision  in  the  case  of  Bolton  v.  Lawrence 
[*T    (9  Wend.  486),  does  not  conflict  with  this  view. 

The  question  in  that  case  was  whether  a  sheriff 
was  entitled  to  poundage  upon  a  fl.  /a.  which  had 
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been  levied  by  him  upon  sufficient  property  to  satisfy 
it,  but  where  he  bad  been  prevented  from  making  the  ' 
amount  of  the  'execution  by  the  act  of  the  plaintiff  in 
causing  the  judgment  to  be  collected  in  another  county 
upon  another  execution.     The  decision  in  this  case  ac-  * 
cords  with  the  rule  as  uniformly  laid  down  in  the  cases  . 
arising  both  before  and  since  the  passage  of  the  Revised 
Statutes. 

In  Campbell  v.  Cothran  {supra)^  this  court  in 
[*']    giving  a  construction  to  the  statute  as  applied  to 

the  writ  of  fieri  fdciaSy  held  that  the  sheriff  was 
not  entitled  to  poundage,  unless  he  collected  the  judg- 
ment, except  in  case  the  plaintiff  interfered  to  prevent 
its  collection,  and  we  can  see  no  reason  why  the  prin- 
ciple laid  down  in  that  case  is  not  equally  applicable 
to  cases  arising  upon  the  execution  of  a  writ  of  ca.  sa. 
It  is  by  virtue  of  the  same  statute  and  through  the 
use  of  the  same  language  that  the  claim  of  a  sheriff  to 
fees  arises  upon  an  execution  whether  the  execution 
goes  against  the  property  or  the  person  of  the  de- 
fendant. 

It  would  seem  necessarily  to  follow  that  the 
[*•]    conditions  which  have  adjudicated  as  essential  to 

his  right  to  demand  fees  in  one  class  of  cases, 
would  apply  with  equal  force  to  another,  when  the 
right  to  fees  in  both  depends  upon  the  same  language. 
This  right  is  made,  by  the  language  of  the  statute,  to 
depend  exclusively  upon  the  collection  of  the  money 
called  for  by  the  process,  and  we  think  no  right  to 
the  statutory  fees  can  arise  in  favor  of  the  sheriff  except 
upon  the  collection  of  the  execution  or  the  intervention 
of  the  jjlaintiff  by  the  performance  of  some  act  which 
in  law  is  deemed  to  be  the  equivalent  of  collection. 
In  Campbell  v.  Cothran,  Judge  Andrews  said,  after 
referring  to  a  case  holding  that  the  sheriff  is  entitled 
to  poundage,  after  the  levy  of  an  execution,  where  the 
parties  had  settled  or  compromised  the  debt,  that  ''  this 


CIVIL    PROGEDURE    REPORTS.  a»9 

r — _ _ ^ 

Flack  1^.  State  of  New  York. 

ease  and  those  falling  directly  within  the  same  princi- 
ple, are,  we  think,  the  only  exceptions  to  the  rule  that 
the  sheriff  is  not  entitled  to  poundage  on  a  money 
execution  until  the  money  is  collected,  and  that  his 
commissions  are  to  be  reckoned  on  the  snm  realized  on 
the  execution  and  not  on  the  amount  of  the  judg- 
ment." This  decision  accords  with  the  settled  law  of 
England  (Miles  v.  Harris,  supra ;  Evans  v.  Manero, 
supra  ;  Roe  v.  Hammond,  Lp  JR.  2  O.  P.  Div.  300  ; 
Mortiinore  v.  Cragg,  L.  R.  8  C.  P.  Dit.  216). 

In  Roe  V.  Hammond  {supra)  it  was  held,  upon  the 

ground  that  there  had  been  no  collection,  thot  the 
["]  sheriff  was  not  entitled  to  poundage  upon  Vifl.  fa, 

when  he  had  levied  upon  goods  sufficient  to  satisfy 
it,  if  the  defendant,  after  seizure,  paid  out  the  execution 
before  a  sale.  The  decision  in  this  case,  however,  was 
overruled  in  Mortimer  v.  Cragg  in  the  court  of  appeals, 
decided  in  1878,  Brett,  Ch.  J.,  saying,  "When  an 
execution  issues  the  transaction  may  be  divided  into 
four  parts,  1.  The  delivery  of  the  writ  to  the  sheriff; 
2.  Seizure ;  3.  The  possible  payment  of  money  after 
seizure ;  4.  If  no  payment,  sale.  The  first  step  does 
not  entitle  the  sheriff  to  poundage,  and  if  he  does  not 
seize,  Nash  v,  Dickenson  is  an  authority  that  he  is 
not  entitled  to  poundage.  Although  he  seizes,  nothing 
may  be  realized,  because  the  seizure  may  be  wrongful ; 
it  may  be  withdrawn  by  direction  of  law,  then  the 
sheriff  would  receive  no  poundage.  Then  comes  the 
case  after  seizure.  The  money  may  be  paid  by  the  ex- 
ecution debtor,  either  directly  or  indirectly  ;  directly, 
by  virtue  of  the  seizure  to  the  sheriff,  indirectly,  when 
payment  is  made  by  means  of  a  compromise,  which  is 
the  consequence  of  the  seizure.  In  either  of  those 
cases  the  sheriff  is  entitled  to  poundage."  Bramwell, 
Ch.  J.,  saying,  "I  think  the  words  in  the  statute  of 
Elizabeth  ^  shall  so  levy,'  mean  ^  shall .  seize,  and 
thereby  get  the  money.'" 
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The  view  that  we  have  adopted  of  the  statute  was 
also  taken  by  Mr.  Jastice  Van  Yorst  in  the  case  of 
n  Bowe  V.  Campbell  (2  If.  Y.  Civ.  Pro.  232).  The 
anreported  case  of  Campbell  v.  Moers*  cited  npon 
appellant's  brief  wonld  seem  from  the  statement  there 
given  to  conflict  somewhat  with  onr  eoBStractioa  of  the 
statute.  We  have  no  information  respecting  that  case 
except  that  derived  from  the  brief  of  the  counsel,  and 
while  we  entertain  great  respect  for  the  opinion  of  the 
learned  jadge  who  wrote  in  the  case,  we  cannot  concnr 
in  the  conclnsions  which  he  seems  to  have  reached. 

The  Judgment  should  be  aflirmed.    All  concurred. 


BALDWIN  eC  al.  v.  DOTING. 

CcTT  Court  of  New  York»  Special  Term,  Afro, 

1884. 

§481. 

Pltad4ng.^VnuU  i$  miffldent  aJUeQatwn  of  notice  ^  demand  and  non- 
payment in  aetianj  an  prammory  naUj  againet  indarmr. 

Where,  in  an  action  on  a  promiisory  note  agunst  an  indorser,  the  com- 
plaint eet  out  preaentation  for  payment^  demand,  proteat  and  notice 
of  non-payment  and  protest^  but  did  hot  allege  that  the  defendant 
had  notice  of  the  presentation  and  demand  for  payment:  Hdd^  that 
it  was  sufBcient ;  [*]  that  while  the  indorser  is  entitled  to  notice  of 
presentation  and  demand,  he  is  boand  to  assame  that  he  has  re- 
ceived notice  that  a  demand  has  been  made  where  notice  is  sent 
him  tliat  a  protest  has  been  duly  made  ;  [\  *]  that  the  presumption 
is  that  the  notary  public  properly  performed  his  duty  in  making  the 
protest.  [1] 

I*  Decided  in  1868  at  a  special  term  of  the  supremo  court,  second 
department. 


CITIL    PROCEDURE    RBPQiiTS.  301 

Baldwin  «.  Drying. 

PaliqaiQqiie  Jkuik  «.  Maitln,  (U  Ahb.  Pr.  891)  ;  [*]  Cook  •.  Warren 
(88  Jf.  r,  87),  [']  distinguished  ;  Prioe  9.  McClaTe  (6  Duer,  547), 
overruled.  ['J 

(Decided  AprU  22,  1884.) 

Motion  for  jndgmeiit  on  a  demurer  to  the  eom* 
plaint,  afl  MtoIoos. 

Ttiis  action  was  brought  against  the  defendant  as 
indorser  of  a  promissory  note  to  recover  the  amount 
thereof.  The  complaint  set  out  the  copartnership  of 
the  plaintiffs^  the  making  of  the  note,  and  a  copy  of 
it,  that  it  was  indorsed  and  delivered  by  the  defendant, 
that  it  came  into  the  hands  of  the  plaintiffs  before  ma- 
turity, that  they  are  the  owners  and  holders  thereof, 
and  that  it  has  not  been  paid.  The  other  allegations 
of  the  complaint  were  as  follows:  ^^And  plaintiffs 
further  allege  upon  information  and  belief  that  on  the 
day  the  said  note  became  due  and  payable,  to  wit,  on 
the  26th  day  of  November,  1883,  the  same  was  duly 
presented  for  payment  to  the  maker  thereof  at  the 
Wall  Street  National  Bank  in  the  city  of  New  York, 
the  place  where  the  same  was  made  payable  and  pay- 
ment thereof  duly  demanded,  but  payment  was  refused, 
whereupon  the  same  was  duly  protested  by  notary 
public  for'  non-payment,  and  notice  of  such  non-pay- 
ment and  protest  given  to  said  defendant." 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  as  to  him  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Alvin  Burt  J  for  the  motion. 

John  C.  Shaw^  opposed. 

Hawes,  J.-— I  agree  with  defendant's  counsel  that 

an  indorser  is  entitled  to  a  notice  of  demand  and 

[']    presentment  and  non-payment,  but  I  also  think 

that  his  admission  that  it  has  not  been  paid,  and 
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has  been  duly  protested,  carries  with  it  by  implication 
of  law  a  notice  that  a  demand  was  made,  and  that  it 
was  presented  for  payment,  as  it  must  be  assumed,  I 
think,  that  the  notary  public  has  properly  performed 
his  duty  in  making  the  protest,  and  such  presumption 
and  admission  are  sufficient  to  bring  home  to  the  defend- 
ant knowledge  of  demand  and  presentment. 

In  Pahquioqne  Bank  t>.  Martin  (11  AJA.  Ft.  291), 
the    allegation  in    the    complaint    was    merely^ 
[•]    that  "  notice  of  non-payment  was  given  to  defend- 
ant," but  it  nowhere  appeared  that    notice   of 
protest  thereof  had  been  given.    The  complaint  alleged 
that  the  note  was  protested,  but  omitted  to  allege  that 
defendant  had  notice  of  that  fact,  and  I  think  that  that 
omission  was  fatal  to  the  complaint.    The  head-note  is 
clearly  misleading.    Some  such  distinction  occurs  in 
nearly  all  the  cases  cited  by  defendant,  althoagh  I  think 
it  mnst  be  admitted  that  the  case  of  Price  n.  Mc- 
[•]    Clave  (6  Duer^  647)  is  directly  in  point  in  favor  of 
his  construction,  and  holds  that  there  is  no  neces- 
sarj'  presumption  that  the  notary  has  performed  his 
duty.    This  is  so  clearly  in  conflict  with  the  usually 
accepted  rule  as  affecting  public  officials,  that  I  do  nut 
til  ink  it  can  be  conceded  to  be  the  law  in  the  light  of 
Coddington  V.  Davis  (1  N.  Y.  186) ;  Cook  v.  Litchfield 
(9  Id,  279),  and  other  cases  which  have  followed  them. 
The  case  of  Cook  v.  Warren  (88  N.  7.  37)  has  no 
bearing  on  this  case,  as  the  defendant  herein  ad- 
[*]    mits  that  he  received  notice  that  the  note  had  been 
duly  protested,  whereas  in  Cook  v.  Warren  the 
contention  was,  that  the  allegation  that  the  note  **  was 
duly  protested  for  non-payment,"  wias  itself  a  suffi- 
cient allegation  of  notice  to  the  indorsers  or,  as  the 
opinion  in  that  case  says,  '^  a  protest  is  one  thing,  and 
a  notice  of  it  to  the  indorsers  quite  another.    For  one 
act  does  necessarily  assume  or  imply  the  other." 

In  the  case  at  bar  the  question  is  not  that  knowl- 
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edge  was  not  brought  home  to  the  indorsers  that  the 
note  had  been  protested,  but  whether  having  received 
such  notice  they  were  held  to  be  chargeable  with 
knowledge  that  protest  carried  with  it  an  implication 
of  demand  and  refusal  of  non-payment;  It  is  not,  as  in 
Cook  V.  Warren,  that  notice  to  the  indorser  had  beeri 
,^mitted,  but  that  the  right  kind  of  a  notice  has  not 

been  given.  I  think  that  an  indorser  is  bound  to 
[']    assume  that  he  has  received  notice  that  a  demand 

has  been  nonde  where  notice  is.  sent  that  a  protest 
has  been  duly  made,  and  this  aiises  from  the  nature  of 
things.  The  court  is  bound  to  construe  pleadiugs 
liberally,  but  I  do  not  think  that  rul^  is  necessarily 
invoked  in  the  case  at  bar. 

Demurrer  overruled  with  leave  to  answer  over  oxl 
th6  usual  terms. 


WERBOLOWSKY  v.  THE  GREENWICH  INSUR- 
ANCE COMPANY. 

City  Court  of  New  York,  Special  Term,  April, 

1884. 

§§  724,  740. 

Offer  of  judgment — Cannot  be  amended  hy  supplying  affidavit  of  attorney 
that  he  uas  authorised  to  male  it. 

The  court  has  not  power  to  nilow  the  amendment  of  an  offer  of  judg- 
ment by  supplying  the  affidavit  of  the  attorney  who  made  it,  that 
he  was  authorized  to  do  so. 

Eagan  v,  Moore  (3  If.  T,  Cw.  Pre.  800),  OTcrruled  ;  McFarren  v.  St. 
John  (14  Hun,  387);  Riggs  v.  Waydell  (17  Id.  515)  followed. 

{Decided  AprU  20,  1864.) 
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Motion  by  defendant  to  amend  an  offer  of  Judgment 
made  by  its  attorney,  by  supplying  his  affidavit  that 
he  was  authoriased  to  make  it  and  for  a  new  taxation 
of  costs. 

This  action  was  brought  to  recover  on  a  policy  of 
insurance  $307.80,  the  value  of  certain  personal  property 
insured  thereby,  which  was  damaged  and  destroyed  by 
fire.  The  defendant's  attorney  made  an  offer  of  judg- 
ment on  behalf  of  the  defendant,  but  neglected  to  annex 
.  thereto  an  affidavit  that  he  was  authorized  to  make  it. 
On  the  trial  the  jury  found  a  verdict  in  favor  of  the 
plaintiff,  by  direction  of  the  court,  for  $69.90,  which 
was  less  than  the  sum  for  which  defendant  offered 
judgment.  The  plaintiff  after  notice  presented  a  bill 
of  costs  to  the  clerk  for  adjustment,  and  the  clerk,  not- 
withstanding the  defendant  appeared  und  objected  to 
tbeir  taxation  on  the  ground  that  the  judgment  being 
for  less  than  the  amount  of  the  offer,  costs  should  not 
be  taxed  in  favor  of  the  plaintiff  but  in  its  favor,  taxed 
the  bill  presented  by  plaintiff.  The  defendant  there- 
upon made  this  motion. 

James  Eschv>egey  for  the  motion. 

f  '    David  LevetUriitj  opposed. 

Hawes,  J. — In  the  case  of  Eagan  v.  Moore  (3  If.  F. 
Civ.  Pro.  300),  it  was  held  that  the  court  had  the  power 
under  section  724  to  allow  an  amendment  by  supplying 
the  affidavit  of  the  attorney  that  he  was  authorized 
to  make  the  offer  which  was  omitted  by  the  attor- 
ney, after  judgment. 

In  McFarren  v.  St.  John  (14  Sufij  387),  and  in  Riggs 
V.  Waydell  (17  Hun,  516),  the  contrary  was  held,  and 
it  was  ruled  that  it  was  not  an  irregularity  but  a  matter 
of  substance.  The  latter  case  was  affirmed  at  the  gene- 
ral term  and  by  the  court  of  appeals,  although  the  pre- 
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cise  i)oint  was  not  necessarily  passed  upon  ia  the  ap- 
pellate coart* 

la  my  opiniou  the  vievr  expressed  in  Biggs  v.. 
Way  dell  most  be  followed.  It  is  true  that  section 
724  is  very  broad  in  its  langnage  and  almost  every- 
thing can'be  amended  but  if  the  amendment  proposed 
is  a  matter  of  substance  no  power  of  amendment  exists 
for  the  offer  was  a  nullity.  Moreover  a  jnst  construc- 
tion must  be  given  to  section  724,  and  where  an  amend-, 
ment  virtually  creates  a  new  proceeding  it  is  not  wlt^- ' 
in  the  intent  or  spirit  of  the  section* 

Judicial  power  like  judicial  discretion  is  never 
arbitrary  and  whatever  may  be  the  language  used  in 
granting  it,  it  is  circumseribed  by  the  character  of  the 
circumstances  which  call  for  its  application. 

The  light  to  make  an  offer  of  judgment  ia  purely 
statutory,  and  if  the  statute  in  that  respect  is  not 
complied  with  the  opposing  counsel  has  an  undoubted 
right  to.  rely  upon  its  insufficiencyv  or  he  might  have 
excepted  if  he  had  supposed  he  could  give  it  life  after 
the  rendition  of  the  jndgment.  An  estoppel  is  virtu* 
ally  created  against  the  party  who  makes  the  offer, 
as  he  clearly  misled  his  adversary.  But  aside  from 
all  other  questions  I  do  not  think  that  section  724  is 
broad  enongh  uuder  a  Just  interpretation  to  confer 
power  of  amendment  upon  the  court.  Clerk^s  taxation 
affirmed. 

Vol.  v.-aa 


306  CIVIL    PROCEDURE    REPORTS. 


De  Mcli  9.  De  Meli. 


DE  MELI  V.  DE  MELT. 

SUPBEME    COUET,    FlEST    DePABTMENT,    NeW    YoRK 

County,  Special  Term,  May,  1884. 
§§  1762,  1763,  3830. 

Limited  divorce. — Bight  of  court  to  grant,  depends  entirely  on  etatute. — 

What  cruel  and  inhuman  treatment  wUl  authoriu, — Falee  charge  of 

adultery  vhen  will  warrant. — Ooete  in  an  action  Jor,  &y  wife 

where  the  hueband  coanter-daime  a  demand  for  abeolute 

divorce  on  the  ground  of  adultery^  and  uhere  neither 

action  nor  eounter-daim  ie  euetained^  ehauld 

be  granted  wyc^What  amounts  to  a 

change  of  residence. 

The  residence  of  a  man  is  changed  from  one  place  to  another  onlj  by 
an  abandonment  of  his  first  place  of  domicile  with  the  iiUcDtion 
not  to  return,  and  by  taking  up  his  residence  in  another  place  with 
the  intention  to  permanently  settle  in  that  place.  [^J 

The  right  of  a  court  to  grant  a  separation  between  husband  and  wife 
is  based  entirely  u^Min  tlie  statute  (Code  of  Civil  Procedure,  $  1762), 
and  unless  the  plaintiff  in  an  action  therefor  brings  himself  by  a 
ffdr  preponderance  of  the  evidence  within  the  statute^  as  it  lias  been 
interpreted  by  the  courts,  a  separation  cannot  be  g^ntcd,  however 
unpleasant  the  relations  of  tlie  parties,  or  however  unhappy  a  life 
comes  to  tlM  plaintiff  from  those  relations.  [*] 

It  is  well  settled  that  the  cruel  and  inhuman  treatment  which  will 
authorize  a  separation,  or  which  will  permit  a  wife  to  say  that  it  is 
unsafe  or  improper  for  her  to  cohabit  with  her  husband,  must  be 
either  actual  personal  violence,  committed  with  danger  to  life,  limb 
or  health,  or  there  must  be  a  reasonable  apprehension  of  personal 
violence  arising  from  menaces,  or  threats  creating  a  reasonable  ap- 
prehension of  bodily  harm,  and  that  mere  austerity  of  temper,  petu- 
lence  of  manner,  rudeness  of  language,  even  occasional  sallies  of 
passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to  legal 
cruelty.  [•] 

If  a  husbands  treatment  of  a  wife  is  such  as  to  break  down  lier 
health,  it  is  legal  cruelty,  and  she  will  bo  entitled  to  a  judical  sep- 
aration, [*,  *]  but  the  conclusions  of  the  wife's  danger  should  bo 
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clcarlj  reached  on  reliable  evidence,  [^,'*]  and  It  ihoald  appear  that 
the  conduct  of  the  hatband, did  injure  the  wiXe^s  health.  [^,  *,  '] 

It  is  a  well  settled  doctrine  in  this  State  that  a  fabe  and  malicious 
charge  of  adultery  made  by  a  man  to  his  wife  in  her  presence,  may 
be  such  an  act  of  cruelty  as  to  entitle  her  to  a  separation,  ["]  but 
the  making  of  such  a  chaise  does  not  conatitute  cruelty,  unless  it  is 
made  in  bad  faitli  and  without  any  grounds  for  believing  it  to  bo 
true.  [■']  If  such  charge  is  falsely  and  maliciously  made  of  a  woman 
while  she  Is  living  separate  from  her  husband,  and  only  came  to 
her  notice  indirectly^  it  »emn$  that  it  is  not  a  sufficient  act  of  cruelty 
to  warrant  a  separation.  ["] 

Where  a  husband  has  consented  to  his  wifc^s  leaving  his  home,  he 
cannot  complain  of  it,  and  is  not  entitled  to  a  separation  on  the 
ground  that  slie  has  abandoned  him.  [^*] 

The  fact  that  a  husband  and  wife  cannot  live  together  is  not  one  of 
the  grounds  on  which  a  limited  divorce  can  be  granted.  [*^] 

Where,  In  an  action  by  a  wife  for  a  separation  from  her  husband  on 
account  of  cruel  and  inhuman  treatment,  the  defendant,  byway  of 
connter-claim,  seeks  a  divorceon  the  ground  of  the  plaintiflTs  alleged 
adultery,  and  the  plaintiff  does  not  sustain  her  action,  or  the  de- 
fendant his  conn ter- claim,  in  the  matter  of  allowances,  the  plaintiff 
should  be  treated  as  though  she  were  defendant  and  had  succeeded 
in  an  action  for  absolute  divorce,  [**,  ^]  and  the  court  should  awanl 
her  such  coats  as  will  re-pay  her  as  far  as  possible  for  the  additional 
expense  she  was  put  to  by  reason  of  the  necessity  of  preparing  to 
meet  the  charge  of  aduUery  which  was  made  against  her.  [>*] 

Kelly  9.  Kelly  (£.  A  «  Frob.  A  Dit.  81)  distinguished.  [\  •] 

Action  by  wife  for  a  separation  from  her  hnsband* 

The  facts  are  stated  in  the  opinion. 

John  E.  Parsons  {Man  <fe  Parsorm^  attorneys),  for 
plaintiff. 

Edward  McClure  {Tt^rner^  Lee  A  McClure^  aUor* 
neys),  for  defendant. 

RuMSET,  J.— The  plaintiff  brings  this  action  under 
section  1762  of  the  Code  of  Civil  Procedure,  to  obtain 
a  separation  from  the  defendant. 

The  first  answer  of  the  defendant  attacks  the  juris-^ 
diction  of  the  court ;  and  he  claims,  that,  under  the' 
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facts  as  tbey  appear,  he  was  not  at  the  time  of  the 
commencement  of  the  action  a  resident  of  the  state  of 
New  York,  as  required  by  section  1763,  subdivision  1,' 
and  that  for  that  reason,  the  court  has  not  obtained 
jurisdiction.  From  evidence  in  the  case,  it  appears 
that  the  defendant  was  born  in  the  city  of  Sew  York, 
in  the  year  1842 ;  that  his  father  was  a  naturalized 
citizen  of  the  United  States  ;  that  he  was  educated  -at 
the  School  of  Mines,  in  Columbia  Collie ;  and  that, 
after  he  had  finished  the  course  at  that  school  he  went  to 
Dresden  with  his  father  and  mother,  where,  except  for 
some  months  when  he  has  been  in  tlie  United  States  or 
in  South  Africa,  he  has  since  staid.  It  appears  from 
his  own  testimony  that,  during  all  the  time  of  his 
sojourn  in  Dresden,  whenever  he  has  had  occasion  to 
state  his  residence,  he  has  described  himself  as  a  resi- 
dent of  the  city  of  New  Y'ork  ;  that  he  has  every  year 
paid  the  stranger's  tax  in  the  city  of  Dresden  ;  that 
all  the  property  he  expects  to  inherit  is  situated  in 
the  city  of  New  York ;  and  it  is  quite  clear,  I  think, 
from  his  own  evidence,  that  he  has  never  had  any  in- 
tention of  obtaining  a  residence  anywhere  else  than 
in  the  city  of  his  birth  ;  such  beiog  the  case,  he  has 
never  acquired  a  residence  away  from  this  state,  be- 
cause the  residence  of  a  man  is  changed  from  one 
place  to  another  only  by  an  abandonmeut  of  his 
[*]  first  place  of  domicile  with  the  intention  not  to  re- 
turn, and  by  taking  up  his  residence  in  another 
place  with  the  intention  to  permanently  settle  in  tbat 
place  (Frost  v;  Brisbin,  19  Wend.  11;  Lowry  v.  Bradley, 
39  Am.  Dec.  142 ;  Dupuy  v.  Wurtz,  63  JV.  Y.  556,  561). 

It  is  conceded  that  the  plaintiff  was,  at  the  time  of 
the  commencement  of  the  action,  a  resident  of  this 
state,  and  I  am  quite  clear,  therefore,  that  she  has. 
brought  herself  within  subdivision  1^  of  section  1763, 
of  the  Code,  and  that  the  court  has  jurisdiction  of  the 
action. 

The  plaintiff  claims  that  she  is  entitled  to  a  separa- 
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tion,  because  as  she  says^  for  a  long  series  of  years  the 
defendant  has  been  guilty  of  cruel  and  inhuman  ti-eat- 
ment  of  her,  and  has  conducted  himself  in  such  a  man- 
ner as  to  render  it  unsafe  and  improper  for  her  to  co- 
habit with  him  as  his  wife.  It  appears  from  the  evi- 
dence that  the  parties  were  married  at  Dresden,  on  the 
first  day  of  March,  1870 ;  that  soon  after  their  mar- 
riage they  came  to  this  country,  and  went  to  George- 
town in  the  state  of  Colorado,  where  they  resided  for 
some  months,  and  then,  at  the  reqnest  of  the  plaintiff, 
they  left  Georgetown  and  returned  to  Europe,  that  the 
plaintiff  might  be  near  her  mother  at  the  time  of  the 
birth  of  her  iirst  child,  which  took  place  in  the  latter 
part  of  October,  1870.  The  plaintiff,  upon  her  exami- 
nation, stated  several  instances  of  unkind  and  un- 
gentlemanly  treatment,  which  she  claimed  to  have 
ifeceived  from  the  defendant  while  they  were  in  New 
York,  on  their  way  to  Georgetown,  and  while  they 
were  living  in  Georgetown.  It  is  unnecessary  to  refer 
particularly  to  those  incidents.  They  were  not  pleas- 
ant, it  is  trae,  and  it  is  just  as  true  that,  if  the  plaint- 
iff's version  of  them  is  correct,  the  defendant  did  not 
treat  her  with  the  kindness  with  which  a  husband 
should  treat  his  wife.  Of  themselves  they  have  little 
importance  •,  whatever  importance  they  do  have,  is  de- 
rived simply  from  the  fact,  that  they  are  indicia,  which 
enable  us  to  get  an  idea  of  the  manner  of  man  the  de- 
fendant was,  and  his  notions  of  how  a  wife  ought  to  be 
treated. 

The  plaintiff's  charges  against  her  husband  are,  in 
the  first  place,  that  he  gave  way  to  terrifying  out- 
bursts of  temper  toward  her,  which  were  aggravated 
by  his  becoming  addicted  to  excessive  indulgence  in 
strong  drink,  from  which  he  would  become  greatly 
excited.  I  do  not  think  the  evidence  shows  that  the 
defendant  was  at  any  time  addicted  to  excessive  in- 
dulgence in  strong  drink ;  so  far  as  the  plaintiff's  case 
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depends  apoa  that^  it  is  entirely  disproved  by  the  evi- 
dence. That  he  did  give  way  to  outburets  ol  temper, 
and  that  he  was,  when  aboat  his  house,  harsh  and  at 
times  severe  in  his  treatment  of  the  plaintiff,  is  not  to 
be  denied.  From  the  time  he  left  Georgetown,  it  ap- 
pears by  the  evidence  that  he  was  wholly  without  em- 
ployment except  during  the  few  .months  which  he 
spent  in  South  Africa.  A  large  portion  of  his  time  was 
spent  in  his  apartments,  and  he  seemed  to  be  a  man 
who  had  his  own  ideas  of  how  his  house  should  be 
managed,  which  were  frequently  different  from  the 
ideas  of  his  wife  on  that  subject ;  and  it  appears  that 
he  very  frequently  interfered  with  the  servants  and 
with  his  vrife's  management  of  the  household  affairs, . 
and  with  his  wife's  disposition  of  her  own  time,  and 
that  he  required  her  to  conform  strictly  to  his  notions 
in  regard  to  all  her  household  matters,  and  to  obey  im- 
plicitly every  wish  that  he  expressed.  I  am  inclined 
to  think,  from  the  evidence,  that  his  behavior  in  his 
family  was  properly  characterized  by  one  of  the  wit- 
nesses as  ^^  petty  tyranny,"  and  I  have  no  doubt  that 
there  were  times  during  the  married  life  of  these  people 
when  this  behavior  was  the  cause  of  great  unhappiness 
to  the  plaintiff.  But  the  evidence  does  not  show  that 
his  outbursts  of  temper  were  accompanied  by  any 
personal  violence  towards  the  plaintiff,  or  that  she  had 
any  apprehension  or  fear  of  receiving  personal  violence 
at  his  hands.  In  fact,  she  says  explicitly,  in  her  testi- 
mony, both  on  her  direct  and  on  her  cross-examina- 
tion, that  she  never  had  any  ^'  apprehension  or  alarm '' 
of  personal  violence  at  his  hands,  until  six  weeks  be- 
fore she  left  Dresden  ;  and  there  does  not  appear  any- 
where in  the  case  any  action  on  his  part,  either  an  out- 
burst of  ill-temper  or  even  a  quarrel  with  his  wife, 
during  that  period  of  six  weeks  before  the  plaintiff  left 
Dresden,  which  could  possibly  have  given  rise  to  any 
apprehension  or  alarm.    In  fact,  the  whole  case,  from 
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begihmng  fo  end,  is  wonderfully  barrel  of  any  treatr 
ment  011  the  part  of  the  def<Midant  toward  the  plaiatiff 
whioh  conld  give  rise  to  any  snch  apprehensioQ.  Some 
of  the  wilneases  say  that  his  behavic»:  was  bmtal ;  the 
plaintiff  says  that  certain  aets  of  which  she  complains 
werecrud,  6nt  they  fail  to  s|)ecify  any  acts  which  may 
be  legally  characterised  as  crnel  or  brntal.  The  plaint- 
iff complains  of  the  treatment  of  her  parents  by  the 
defendant,  and  I  think  it  is  fair  to  say  from  the  evi- 
dence that  the  defendant  was  not  at  all  times  inclined 
to  be  upon  friendly  terms  with  them  ;  bnt  there  ap- 
pears in  evidence  only  one  case  when,  even  npon 
plaintiff's  own  testimony,  the  defendant  was  guilty  of 
any  thing  which  conld  properly  be  called  gross  abase 
of  her  parents,  or  ontrageous  behavior  toward  them. 
The  explanation  which  he  gives  of  the  refusal  to  ad- 
mit Mr.  Draper  to  the  house  at  the  time  when  his  wife 
was  lying  ill,  was  not  contradicted,  and  it  seems  to  me 
that  it  is  correct,  and  it  was  reasonable.  I  think  that 
the  version  of  the  plaintiff  as  to  the  treatment  of  her 
parents  is  somewhat  exaggerated  in  her  testimony,  bnt 
I  am  sure  that  it  is  quite  clear,  from  the  evidence,  that 
the  defendant  did  not  have  any  friendly  feeling  to- 
ward Mrs.  Draper,  and  that  be  prevented,  as  far  as 
possible,  any  intercourse  between  her  and  her  daugh- 
ter. He  gave  the  reasons  which  led  him  to  this  course 
during  the  time  Mrs.  Draper  was  at  Freibourg.  I  was 
not  much  struck  with  their  force,  and  the  impression 
which  the  evidence  left  upon  my  mind  as  to  the  treat- 
ment of  Mrs.  Draper,  was  that  the  defendant  treated 
her  unkindly  and  in  an  ungentlemanly  manner ;  and 
this,  I  have  no  doubt,  was  the  cause  of  very  consider- 
able unhappiness  to  the  plaintiff. 

The  plaintiff  complains,  further,  that  the  defendant 
treated  with  great  severity  and  harshness  their  boy,  a 
child  of  about  six  years;  that  he  used  to  punish  him 
unmercifully  for  slight  causes,  and  that  at  one  time 
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when  she  endeavored  to  stand  between  him  and  tke 
child  she  received  upon  her  person  the  blows  which 
were  intended  for  the  child ;  and  she  says  that  this 
punishment  of  the  child  was  asserted  by  the.defendank 
to  have  been  inflicted  for  the  purpose  of  hurting  her 
feelings,  because  it  was  the  most  convenient  way  fer 
him  to  make  her  uncomfortable  and  to  treat  her  cruelly* 
The  plaintiff  says  that  this  course  of  treatment  of  the 
child  commenced  when  the  child  was  of  the  age  of  six 
years,  and  continued  down  to  the  time  when  she  left 
the  defendant's  house.  There  is  other  evidence  in  the 
case  tending  to  show  that  the  defendant  was  in  the 
habit  of  punishing  the  child  quite  severely,  and  there 
is  the  evidence  of  Minna  Moehring  that  at  one  time, 
when  she  was  passing  along  the  corridor,  she  saw  the 
defendant  strike  the  boy  with  a  book  and  with  his  fists, 
and  knock  him  down.  I  do  not  think,  however,  that 
the  allegations  and  assertions  of  the  plaintiff  are  borne 
out  by  the  evidence  in  the  case.  She  herself  stated 
that  when  the  boy  needed  punishment  she  very  fre- 
quently took  him  to  the  defendant  to  be  punished,  and 
stood  by  while  the  punishment  was  being  inflicted ; 
and  that,  it  seems  to  me,  is  quite  inconsistent  with  her 
statement  that  the  defendant  was  in  the  habit  of 
punishing  the  child  severely  for  no  other  purpose  than 
to  inflict  pain  upon  the  mother. 

I  cannot  conceive  it  to  be  possible  that  a  mother, 
knowing  that  her  husband  was  in  the  habit  of  wantonly 
inflicting  severe  beatings  upon  her  child,  would  take 
the  child  to  the  father  and  request  him  to  punish  it. 
Especially  is  this  so  when  she  knows  that  the  beatings 
are  inflicted  for  the  express  purpose  of  hurting  her 
feelings. 

It  does  not  appear  that  the  act  which  is  related  by 
the  witness  Moehring  ever  came  to  the  notice  of  the 
plaintiff,  and  the  story  she  tells  is  entirely  without  any 
statement  of  the  circumstances,  and  I  do  not  leel  at 


CIVIL    PROCEDURE    REPORTS.  813 

liberty  to  attach  much  weight  to  it  I  have  no  doubt 
that  the  defendant  did  punish  the  child,  and  pun- 
ish him  severely,  at  times^  but  the  evidence  does  not 
show  that  such  punishment  was  more  severe  than  the 
good  of  the  child  required,  and  it  entirely  fails  to 
show,  in  my  judgment,  that  it  was  inflicted  at  any  time 
for  the  purpose  of  giving  pain  to  the  mother. 

The  plaintiff  also  complains  of  the  conduct  of  the 
defendant's  mother  toward  her.  I  do  not  see  that  that 
has  any  importance  in  this  case.  They  never  lived  in 
the  same  apartments  or  in  the  same  house,  or  even  in 
the  same  street.  It  does  not  appear  that  the  defendant 
compelled  his  wife  to  be  in  the  company  of  the  elder 
Mrs.  de  Meli  when  she  was  not  inclined  to  do  so,  ex- 
cept that  he  desired  her  to  go  with  the  rest  of  the 
family  to  his  mother's  to  dinner  on  Sunday  afternoons, 
and  it  does  not  appear  that  she  expressed  any  serious 
disinclination  to  do  so,  or  that  she  was  compelled  to 
do  so  when  &he  felt  inclined  to  refuse.  It  may  be  quite 
true  that  there  was  on  the  first  of  October,  1881,  a 
serious  quarrel  between  the  plaintiff  and  the  elder 
Mrs.  de  Meli ;  and  it  is  very  possible  that  the  defend- 
ant was  inclined  to  take  his  mother's  part ;  but  I  do 
not  see  that,  upon  the  testimony  of  the  plaintiff  her- 
self, the  defendant  took  an  active  part  in  the  quarrel 
or  interfered  in  it  in  any  way ;  but  she  herself  says 
that,  after  that  time,  when  she  refused  to  go  to  the 
house  of  the  elder  Mrs.  de  Meli  to  dinner,  because  of 
the  treatment  she  had  received  from  her,  the  defend- 
ant interposed  no  objection  to  her  staying  away,  and 
she  did  stay  away. 

As  to  the  purpose  of  the  defendant  to  place  the 
plaintiff  in  a  lunatic  asylum,  or  a  ^'maison  de  sante," 
I  think  the  evidence  of  Dr.  Zumpe  is  quite  conclusive 
to  the  effect  that  no  such  suggestion  was  ever  made  to 
him,  and  I  do  not  think  that  the  defendant  ever  had 
any  intention  of  taking  any  such  step,  although  the 
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conversation  which  was  had  between  the  plaintiff  and 
the  defendant  in  regard  to  Mrs.  Von  Weber  may  have 
given  her  the  idea  that  he  had  snch  an  intention ;  and 
that  is  the  more  likely  from  the  fact  that  at  that  time 
the  plaintiff  was  not  at  all  well,  and  was  still  suffering 
from  the  fatigue  of  moving  and  the  nervous  excitement 
caused  by  her  quarrel  with  the  elder  Mrs.  de  Meli. 

I  have  thus  gone  over  substantially  all  the  charges 
upon  which  the  plaintiff  claims  that  she  is  entitled  to 
a  separation,  except  the  charge  of  adultery,  which  I 
will  consider  later. 

The  right  of  a  court  to  grant  a  separation  is  based- 
entirely  upon  the  statute,  and  unless  the  plaintiff 
p]  brings  herself,  by  a  fair  preponderance  of  ihe  evi- 
dence, within  the  statute  as  it  has  been  interpreted 
by  the  courts,  she  can  have  no  separation,  however 
unpleasant  her  relations  with  her  husband  may  have 
been,  or  however  unhappy  a  life  has  come  to  her  from 
those  relations.  The  interpretation  of  this  statute  is  not, 
in  this  State  at  least,  an  open  question.  It  is  thoroughly 
well  settled  that  that  cruel  and  inhuman  treatment 
[•]  which  will  authorize  a  separation,  or  which  will 
permit  a  wife  to  say  that  it  is  unsafe  or  improper 
for  her  to  cohabit  with  her  husband,  must  be  either 
actual  personal  violence,  committed  with  danger  to  life^ 
limb  or  health,  or  there  must  be  a  reasonable  appre- 
hension  of  personal  violence,  arising  from  menaces  or 
threats  creating  a  reasonable  fear  of  bodjly  harm  ;  and 
that  mere  austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  even  occasional  sallies  of  passion, 
if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty  (Mason  v.  Mason,  1  JSdto.  Ch.  278,  292 ; 
Bishop  on  Marriage  and  Div.  4th  ed.  §  717,  et  seq. 
and  notes  ;  Kennedy  v.  Kennedy,  73  JV.  Y.  369,  374). 

As  is  said  by  Lord  Sewell,  in  the  case  of  Evans  v. 
Evans  (1  Hag.  [Eng.  Eccl.]  326):  ^' These  things  are 
high  moral  offenses  in  the  marriage  state,  undoubtedly 
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— ^Uot  innocent,  sarely,  in  any  state  of  life — bat  still 
they  are  not  that  crnelty  against  which  the  law  can 
relieve.  Under  such  miscondnct  of  either  of  the  par- 
ties-^for  it  may  exist.on  one  side  as  well  as  on  tbe 
other — the. suffering  X)arty  must  bear  in  some  degree 
the  consequences  of  an  injudicious  connection — must 
subdue  by  decent  resistance  or  by  prudent  concilia- 
tion ;.  and  if  this  cannot  be  done^  both  must  suffer  in 
silence.  And  if  it  be  complained  that  by  this  inactivity 
of  the  courts  much  injustice  may  be  suffered  and  much 
misery  be  produced,  the  answer  is  that  courts  of  justice 
do  not  pretend  to  furnish  cures  for  all  the  miseries  of 
human  Ufa  They  redress  or  punish  gross  violations 
of  duty,  but  they  go  no  further.  They  cannot  make 
men  virtuous,  and,  as  the  happiness  of  the  world 
depends  upon  its  virtue,  there  may  be  much  un hap- 
piness in  it  which  human  laws  cannot  undertake  to 
remove.^' 

The  plaintiff  here,  as  we  have  seen,  charges  no 
personal  violence,  and  it  appears  that  she  never  had 
any  apprehension  of  personal  violence  at  the  hands  of 
the  defendant.  Admitting  this,  she  claims  that  she  is 
entitled  to  this  separation  because  the  conduct  of  the 
defendant  was  such  as  seriously  and  injuriously  to 
affect  her  health,  and  therefore  rendered  it  unsafe  and 
improper  for  her  to  cohabit  with  him.  To  sustain  her 
claim  that  such  conduct  entitles  the  injured  party  to 
a  separation,  she  cites  the  case  of  Kelly  v.  Kelly  {L. 
R.J  2  Prob.  &  Dh.  31, 59).  It  appeared  in  that  case  that 

the  respondent  adopted  a  deliberate  system  of 
[*]    conduct  to  his  wife,  with  a  view  of  bending  her 

to  his  authority;  he  entirely  deposed  her  from  her 
natural  position  as  mistress  of  her  husband's  house  ; 
she  was  debarred  the  use  of  money ;  the  household  ex- 
penses were  withdrawn  from  her  control,  and  she  was 
not  permitted  to  spend  any  money  for  her  own  neces- 
sary expenses;  every  trifle  that  she  required  had  to 
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be  put  down  on  paper,  and  her  husband  provided  it  if 
he  thought  proper ;  having,  on  one  occasion  declined 
to  tell  her  husband,  on  her  return  from  town,  every 
house  to  which  she  had  been,  an  interdict  was  placed 
on  her  going  out  at  will ;  at  one  time  the  doors  were 
locked  to  keep  her  in  ;  at  another  time  a  man  servant 
was  deputed  to  fbllow  her ;  and  at  another  time  the 
respondent  himself  insisted  on  going  with  her  wher- 
ever she  wanted  to  go.  On  all  occasions  he  occupied 
the  short  time  they  were  together  in  applying  to  her 
strong,  coarse  and  abusive  epithets,  ^^and  language 
that  would  be  applicable  to  a  woman  who  had  been 
guilty  of  adultery."  He  passed  no  time  in  her  society, 
he  took  no  meals  with  her,  and  whenever  he  spoke  to 
her  .it  was  only  to  reproach  her.  Save  on  two  occa- 
sions, she  was  not  permitted  to  see  anybody.  She  was 
prohibited  from  writing  letters  to  any  friend,  unless 
her  husband  saw  them.  And  the  effect  of  this  treat- 
ment, as  found  by  the  court,  was  that  her  health  was 
so  broken  down  that  to  continue  subject  to  the  same 
treatment  for  any  length  of  time,  would  not  only  have 
seriously  imperiled  her  life,  but  would  have  exposed 
her  to  the  highly  probable  consequence  of  paralysis 
or  madness.  Upon  that  state  of  facts,  the  court  of 
probate  and  divorce  held  :  "  If  force,  whether  physical 
or  moral,  is  systematically  exerted  to  compel  the  sub- 
mission of  a  wife  in  such  a  manner,  to  such  a  degree, 

and  during  such  a  length  of  time  as  to  injure  her 
[']    health  and  to  render  a  seiious  malady  imminent;^ 

it  is  legal  cruelty,  and  she  will  be  entitled  to  a  ju- 
dicial separation." 

The  case  was  a  very  strong  one,  and  it  Is  perfectly 
clear,  as  the  court  found,  that  the  treatment  com- 
j)lained  of  had  already  broken  plaintiffs  health,  and 
that  a  longer  continuance  of  it  would  produce  irre- 
parable injury.  The  facts  brought  that  case  within 
the  rule  laid  down  in  Kennedy  v.  Kennedy  (suprd)^ 


aVIL    PROCEDURE    REPORTS.  317: 

I^i  Hell  V.  De  HelL 

for  the  wife  vtas  actually  locked  in  and  deprived  of 

her  liberty.  But  it  need  not  be  put  upon  the. 
[']    ground  that  the  husband  used   actual  physical 

violence  to  the  wife.  It  was  enough  that  the  treat- 
ment of  the  wife  was  such  as  to  break  down  her  health. 
But  between  the  case  at  bar  and  that  of  Kelly  v.  Kelly, 
there  is  a  vast  dijfference.  It  arises  from  the  fact  that 
it  is  apparent  upon  the  plaintifiTs  own  case.  In  de- 
livering the  opinion  in  Kelly  ©.  Kelly,  the  Jud;a:e 
Ordinary,  Lord  Penzanoe,  says:  '*It  behooves  the 
court  to  be  sedulous  in  inquiry,  and  slow  in  conviction. 

It  should  be  entirely  satisfied  that  the  concln- 
[']    sion  of  the  wife's  danger  is  clearly  reached,  and 

on  reliable  evidence,"  and  the  whole  gist  of  the 
decision  is  that  it  was  admitted  that  the  conduct  of  the 
respondent  was  such  as  to  be  attended  with  serious 
injury  to  the  health  of  his  wife*  Now,  in  the  case  at 
bar,  there  is  no  evidence  that  the  conduct  of  the  de- 
fendant toward  his  wife  was  attended  with  any  injury 
whatever  to  the  health  of  the  plaintiff.  Indeed,  it 
does  not  appear  that  she  was  at  all  out  of  health  down 
to  April,  1881.  No  doctor  testifies  to  it.  Not  one  of 
her  witnesses  suggests  it^  although  several  of  them 
speak  of  his  ill-treatment  of  her,  and  that  she  was  in 
tears. 

During  jill  her  married  life,  and  down  to  the  time 
when  the  defendant  returned  from  South  Afilca,  she 
was  able  to  attend  to  her  household  duties  and  to  the 
social  duties  required  by  her  position,  and  not  one  of 
her  friends  who  were  examined  as  witnesses  in  her 

behalf  testifies  to  any  failure  of  herhealth,  for  any 
["]    reason  whatever,  during  all  those  years,  until  the 

admitted  failure  of  her  health  in  the  summer  of 
1881. 

She  herself  testifies  upon  her  direct  examination 
that  at  the  time  the  defendant  left  for  South  Africa, 
in  September,  1880,  her  health  was  "perfectly  good — 
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perfecrly  well^'^  so  far  as  she  eonld  remember,  Al- 
though 8be  finally  says  she  was  somewhat;  nnstrang  at 
tho  time  hci  left;  Sodi  facts  sarely  do  not  estaUishan 
injary  to  health  to  reqaire  a  separation.  It  is  trae 
that  her  health  failed  to  some  extent  after  his  return 

from  Sontfa  Atric^  bat  there  is  nothing  in  the  case 
[*]    to  show  that  such  failure  ehonld  be  attributed  to 

the  condnct  of  the  defendant  toward  her. 
The  plaintiff  ilajrs  there  was  no  other  cause  for  that 
failure  than  his  riolent  ^eatment  of  herself  and  chil- 
dren. But  I  have  searched  the  evidence  in  vain  for 
the  facts  to  warrant  that  conclaslon.  Ill  treatment  of 
the  kind  claimed,  so  violent  and  persistent  as  to  break 
down  plaintiflTs  health  between  April  and  Jone  (when 
it  began  to  be  suggested  that  her  health  required  her 
to  go  to  Franzensbad),  would  surely  have  been  noticed 
by  others,  and  would  have  been  accompanied  by  some 
act  or  word  which  would  have  burned  itself  into  the 
memory  so  that  she  could  relate  it.  Bnt  there  is  noth- 
ing of  the  kind ;  the  case  stands  upon  her  declaration 
that  there  was  no  other  cause  for  her  illness  than  hia 
violent  treatment ;  she  specifies  no  act,  she  relates  no 
incident,  she  says:  *^ there  was  nothing  unnsual;'^ 
*^  it  was  violent  and  it  completely  unnerved  me ;"  again : 

*'I  was  very  miserable."  This  will  not  do.  Sjm- 
[**]  pathy  for  a  suffering  woifaah  must  nbt  blind  us  to 

the  requirements  of  the  law  that  '^  the  conclnsion 
of  the  wife's  danger  shall  be  clearly  reached  and  on 
reliable  evidence."  The  plaintiff* s  mere  opinion  will 
not  support  such  a  conclusion,  and  I  coald  not  be 
justified  in  finding  as  a  fact  that  the  condnct  of  the 
defendant  toward  the  plaintiff  was  attended  with  injury 
to  her  health. 

I  have  thus  far  assumed  that  the  conduct  of  the 
defendant  was  substantially  as  claimed  on  the  i)art  of 
the  plaintiff,  and  that  her  life  was  constantly  unhappy 
by  reason  of  his  ill  treatment    It  is  only  fair  to  say 
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that  upon  the  evidence  of  her  own  letters,  it  is  not 
entirely  elear,  that  «he  has  not  considerably  exaggerated 
the  nnhappittess  which  ahe  felt  These  letters,  from 
the  beginning  to  the  end  of  them,  whether  written  to  her 
husband  or  to  other  people,  were  all  writtea  after  the 
commencement  of  this  treatment  toward  her,  wjiich 
has  been  characterised  as  **  petty  tyranny ;"  but  they 
show  a  warmth  of  affection  which  it  aeems  to  me  it 
would  be  impossible  for  her  to  entertain  if  the  con- 
duct of  the  defendant  toward  her  had  been  nnifornly 
snch  as  she  now  states  that  it  has  been,  and  especially 
is  that  true  of  the  letters  written  to  liim  during  his 
absence  in  South  Africa. 

The  conclusion  which  I  have  reached,  upon  the 
evidence  as  to  the  treatment  of  the  plaintiff  by  the 
defendant  during  the  years  in  which  they  lived  together^ 
is  that  while  it  was  frequently  unkind,  while  he  fre* 
quently  indulged  in  fits  of  passion  and  used  violent 
language,  and  by  his  constant  supervision  and  attempts 
to  control  lier  every  action,  made  himself  at  times  very 
disagreeable  to  her,  and  frequently  caused  her  gi*eat 
unhappiness;  while  he  was  severe,  harsh  and  even 
nngentlemanly,  yet  his  conduct  was  not  such  as  to 
create  any  apprehension  of  personal  violence,  or  to 
cause  injury  to  the  health  of  the  plaintiff,  and  for  that 
reason  she  is  not  entitled  to  a  decree  for  a  separation. 

In  addition  to  the  reasons  for  a  separation,  given  in 
the  former  part  of  this  decision,  the  plaintiff  insists 
that  she  is  entitled  to  snch  a  decree,  because  the  de- 
fendant, after  she  left  him  in  October^  1881,  made  an 
unfounded  charge  of  adultery  against  her.  There  i^ 
no.  claim  that  any  such  charge  was  ever  made  or  sug- 
gested  during  the  time  the  parties  lived  together  as 
man  and  wife.  It  appears  from  the  evidence  that 
whatever  charge  of  that  nature  was  made,  was  made  by 
de  Meli  in  regard  to  his  wife  after  she  had  ceased  to 
live  with  him,  and  after  certain  information  had  oomtt 
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to  him  from  Mrs.  Von  Geyso,  and  from  his  little  daugh- 
ter. This  charge  of  adultery  was  not  only  made  by 
the  defendant  against  the  plaintiff,  but  he  insists  upon 
it  in  this  action,  and  attempts  to  prove  it,  and  he  bases 

upon  it  a  claim  that  he  should  have  an  absolute 
["]  divorce  from  his  wife.     It  has  come  to  be  a  settled 

doctrine  in  this  State  that  a  false  and  malicious 
charge  of  adultery,  made  by  a  man  to  his  wife,  in  her 
presence,  may  be  such  an  act  of  craelty  as  to  entitle 
her  to  a  separation  (Whispell  v.  Whispell,  4  Barh. 
217;  Kennedy  v.  Kenned}%  73  N.  Y,  369).  But  the 
principle  upon  which  this  doctrine  is  based,  is  that  such 
a  charge  if  it  be  false  and  malicious,  made  to  a  virtuous 
Woman,  inflicts  such  an  injury  upon  her  feelings  as 
would  warrant  her  in  refusing  to  live  with  any  man 
who  would  be  guilty  of  it.  The  cruelty  consists  in  the 
injury  to  the  feelings,  caused  by  the  false  and  malici- 
ous charge  made  to  the  person  of  whom  it  is  spoken. 
I  have  found  no  case  in  which  it  has  been  held  that 
such  a  charp:e,  made  of  a  woman  while  she  was  living 
separate  from  her  husband,  and  which  only  came  to 
lier  notice  indirectly,  was  a  sufficient  act  of  cruelty  to 

warrant  a  separation,  and  I  am  not  prepared  to 
["]  accede  to  that  proposition,  but,  however  this  may 

be,  the  making  of  a  charge  of  adultery,  even  to 
one^s  wife,  does  not  constitute  cruelty,  unless  such 
charge  be  made  in  bad  faith,  and  without  any  ground 
for  believing  it  to  be  true.  As  is  said  by  Judge 
Church,  in  Kennedy  v.  Kennedy  {supra\  '*  II  a  hus- 
band has  reason  to  suspect  his  wife  of  infidelity,  it  is 
neither  cruel  nor  inhuman  to  charge  her  with  it*" 

Considerable  evidence  was  given  in  this  action  which 
the  defendant  claimed  tended  to  show  that  the  plaint- 
iff was  guilty  of  adultery  with  Baron  VonGeyso,  and, 
unexplained  and  uncontradicted,  it  seems  to  me  that 
such  evidence  was  such  as,  to  say  the  least,  warranted 
a  reasonable  man  in  thinking  that  the  charge  might 
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have  been  true,  and  warranted  him  in  doing  what  he 
did  do,  which  was  to  consult  his  own  friends  and  the 
friends  of  his  wife  with  regard  to  the  matter,  and  to 
ask  them  what  it  was  best  to  do  in  the  premises.  Upon 
the  evidence,  it  would  be  absurd  to  say  that  there  was 
nothing  to  sustain  the  charges  of  adultery  ;  and  I  do 
not  think  it  can  be  said,  under  the  circumstances,  that 
they  were  made  either  maliciously  or  in  bad  faith. 
But  upon  the  whole  case  it  is  very  clear  to  me  that  the 
charges  were  not  sustained,  and  that  the  plaintiff  was 
not  guilty  of  the  adultery  which  was  alleged  against 
her. 

The  defendant  insists  that  when  the  plaintiff  went 
away  on  October  12, 1881,  she  abandoned  him,  and 
['*]  that  therefore  he  is  entitled  to  a  separation.  I 
think  his  own  evidence  shows  that  there  was  an 
understanding  between  them  that  the  plaintiff  might 
go  away  upon  giving  him  two  days'  notice.  He  swears 
that  that  was  said,  and  Mrs.  de  Meli,  in  her  letter  of 
October  12,  in  which  she  notifies  him  of  her  departure, 
apologizes  to  him  for  Qot  giving  him  notice,  which  it  is 
said  he  was  to  have.  As  he  consented  to  her  depart- 
ure, I  do  not  think  he  is  in  a  condition  to  complain  of 
it  now. 

The  plaintiff  insists  that  it  is  evident  that  she  can- 
not again  live  with  her  husband,  and  as  a  separation  is 
inevitable,  the  court  should  award  it. 

The  reasons  for  which  a  limited  divorce  may  be 

granted  are  found  in  the  Statute  {Code  Civ.  Pro. 

["]  §  1762).    Unless  the  plaintiff  establishes  one  of  the 

grounds  specified  in  that  section  she  can  have  no 

relief ;  that  the  parties  cannot  live  together  is  not  one 

of  those  reasons  (Davis  v.  Davis,  1  ffuUj  444). 

These  considerations  dispose  of  all  the  claims  made 

by  the  resi)ective  parties,  and  lead  to  a  dismissal  of  the 

complaint.     I  have  been  very  much  puzzled  with  the 

question  of  costs.    Ordinarily,  there  is  no  doubt  of  the 

Vol.  v.— 21 
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rule,  that  a  party  who  fails  in  his  action  is  chargeable 
with  costs ;  and  if  the  only  question  in  this  case  was 
whether  Mrs.  de  Meli  was  entitled  to  a  separation,  I 
should  have  no  hesitation  in  dismissing  the  complaint, 
without  costs,  which,  of  course,  would  not  be  granted 
against  the  wife  here ;  but  that  is  not  all  the  question 
litigated  between  these  parties.  As  the  Code  now 
stands  the  defendant  might,  if  he  saw  fit,  set  up  a 
counter-claim  in  which  he  might  allege  any  cause  for  a 
divorce  or  separation  which  is  given  by  the  Code  and 
insist  upon  affirmative  relief. 

This  was  tantamount  to  the  commencement  of  an 
action  by  him  against  his  wife  for  divorce  on  the 
ground  of  adultery,  and  as  to  that  counter-claim  she 
has  the  same  right  as  though  she  were  defendant  in  an 
action  brought  against  her  for  an  absolute  divorce ; 
that  she  is  entitled  to  an  allowance  for  her  counsel  fees, 
expenses  of  preparing  for  trial  pendente  lite.  If  she 
had  finally  succeeded  in  an  action  for  an  absolute 
divorce  brought  against  her,  her  right  to  costs  would 
have  been  unquestionable. 

In  this  case  the  defendant  saw  fit  to  allege  that  his 
wife  was  guilty  of  adultery,  and  that  was  a  serious 
question  which  was  tried  in  the  case,  to  which  by  far 
the  larger  portion  of  the  testimony  of  the  defendant 
was  directed. 

This  allegation  was  made  as  a  foundation  for  a 
claim  for  a  demand  for  affirmative  relief,  and  not 
simply  as  a  defense  to  plain  tilTs  action,  as  it  might 
have  been. 

It  was  by  all  odds  the  most  important  question  liti- 
gated in  the  case  ;  and  the  great  portion  of  the  expenses 
of  the  trial  of  the  case  on  the  part  of  the  plaintiff  has 
arisen  from  the  necessity  she  was  under  of  meeting  and 
rebutting  this  charge  of  adultery.  While,  therefore, 
her  complaint  has  been  dismissed,  she  has  not  entirely 
failed  in  her  action;  on  the  contrary  she  has  succeeded 
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in  by  far  the  more  important  issue  which  was  pre- 
sented. 

Had  an  application  for  an  allowance  for  expenses 
to  meet  this  charge  been  made  b j  the  plaintiff  before 
trial,  I  cannot  doubt  it  would  have  been  granted,  as 
though  she  were  defendant  in  such  an  action.    As  she 

has  succeeded  in  that  part  of  her  litigation,  I  think 
['*]  she  should  still  be  treated  as  though  she  were 

defendant.    The  Code  (§  1769)  especially  allows 

the  court  in  such  cases  to  award  costs  in  its  discretion 

to  either  party,  and  the  rule  in  this,  as  in  all  other 

equitable  actions,  is  to  give  costs  as  equity  requires. 

I  think  that  this  woman,  who  has  been  called  upon 

here  to  defend  her  honor,  and  has  ^one  it,  should 
['']  be  put  in  the  same  situation,  so  far  as  that  issue 

is  concerned,  as  though  she  had  been  defendant 
in  an  action  in  which  that  was  the  sole  question  tried, 
and  had  succeeded. 

For  these  reasons  I  am  inclined,  in  the  discretion 

which  is  given  to  the  court  by  sections  1769  and 
['']  3230  of  the  Code,  to  give  to  the  plaintiff  such  costs 

as  will  repay  her  as  far  as  possible  for  additional 
expense  to  which  she  has  been  put,  by  reason  of  the 
necessity  of  preparing  to  meet  the  charge  of  adultery, 
which  has  been  made  against  her.  I  do  this  the  more 
willingly  because  it  appears  that  no  allowance  has  been 
made  to  her  for  alimony  or  counsel  fees  during  the 
pendency  of  the  action.  I  think  the  taxable  costs  of 
the  action  and  an  allowance  of  $600  for  counsel  fees, 
would  be  sufficient  to  repay  her  for  the  additional 
expense  of  preparing  to  meet  the  charge  of  adultery, 
and  that  amount,  I  think,  should  be  allowed  to  her. 
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City  Coubt  of  New  Yohk,  Special  Term,  Febru- 
ary, 1884. 

§  644. 
Supplemental  complaint,^  Wien  may  oe  uned. 

While  it  is  well  settled  that  a  supplemeotal  complaint  will  not  be 
allowed  where  it  attempts  to  introduce  an  independent  substantive 
cause  of  action  growing  out  of  later  facts  upon  which  a  judgment 
could  be  lendered  without  reference  to  the  original  complaint,  new 
matter  which  occurred  subsequent  to  the  commencement  of  the  suit 
may  be  alleged.  ['J 

TfThere,  in  an  action  on  a  promissory  note,  tlie  defendant,  who  was  the 
maker  of  the  note,  alleged,  by  way  of  avoidance,  that  since  the  mak- 
ing and  delivery  of  the  note  sued  on,  he  had  made  and  delivered  to 
the  plaintiff  another  note,  as  a  renewal  of  the  note  in  suit,  which  was 
outstanding,  unmatured,  and  a  claim  against  him,  and  the  plaintiff 
recovered  a  judgment  at  trial  term  which  was  reversed  by  the  general 
term,  and  a  new  trial  ordered  on  the  ground  that  the  plaintiff 
should  have  repossessed  himself  of  the  note,  anid  tendered  it 
back  before  he  could  maintain  the  action : — Eield^  that  a  motion 
thereafter  made  by  plaintiff  before  a  new  trial  bad  been  had,  that 
he  be  allowed  to  servo  a  supplemental  answer  alleging  '^  that  a  note 
pleaded  in  defendant's  answer  as  payment  to  the  note  in  suit  was 
not  paid,  and  is  in  possession  of  the  plaintiff,  and  that  he  may  ten- 
der the  same  on  the  trial,"  should  be  granted  ;  [*]  that  the  dishonor 
of  said  note,  and  the  plaintiff's  possession  of  it  were  material  facts  [^] 
and  their  averment  is  sought  to  aid  a  recovery  upon  the  original 
cause  of  action,  and  neither  to  add  nor  substitute  a  new  controversy 
arising  out  of  any  transaction  occurring  since  suit  was  brought.  [*,•) 

Muller  V.  Earle  (37  JT,  T,  Super.  Ct  888),  [*]  Bostwick  «.  Meuck  (4 
BoHyy  68)  ;  [*]  distinguished. 

(Decided  February,  1884.) 

Motion  for  leave  to  serve  a  sapplemental  com- 
plaint. 
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The  facts  are  stated  in  the  opinion. 
Abram  Kling^  for  motion. 
D.  &  T,  McMaTioTij  opposed. 

Browne,  J.— Section  544  of  the  Code  of  Civil  Pro- 
cedure permits  a  supplemental  pleading  alleging  ma- 
terial facts  after  former  pleading,  either  in  addition  to, 
or  in  place  of  the  former  pleading.  The  plaintiffs 
cause  of  action  is  founded  on  a  promissory  note  made 
by  defendant  to  plaintiffs  order  for  the  sum  of  $500. 
The  defendant  admits  the  making  of  the  note,  but 
alleges  by  way  of  avoidance  that  since  the  making  and 
delivery  of  said  note  he  made  and  delivered  a  certain 
other  note  as  a  renewal  of  the  note  sued  on ;  that  the 
latter  note  was  outstanding,  and  a  claim  against  the 
defendant  at  the  time  of  the  commencement  of  this 
action,  and  the  same  had  not  matured  at  the  time  of 
the  commencement  of  the  action.  The  plaintiff  re- 
covered at  trial  term,  but  the  judgment  was  reversed  at 
general  term  and  a  new  trial  ordered,  the  court  holding 
that  the  plaintiff  should  have  repossessed  himself  of 
the  renewal  note,  and  tendered  it  back  before  he  could 
maintain  this  action  on  the  old  note.  He  now  asks 
leave  to  serve  a  supplemental  complaint,  in  which  he 
will  be  permitted  to  allege  "  that  a  note  pleaded  in  de- 
fendant's answer  as  payment  to  the  note  in  suit  was 
not  paid  and  is  in  possession  of  the  plaintiff,  and  that 
he  may  tender  the  same  on  the  trial." 

Whether  the  permission,  if  accorded,  to  allege 
these  facts  in  a  supplemental  complaint,  will  enable  the 
plaintiff  to  recover  or  not,  I  do  not  seek  to  determine. 
That  they  are  facts  which  have  arisen  since  he  served 
his  complaint  will  not  be  disputed,  and  as  the  general 
term  did  not  question  the  plaintiffs  right  to  maintain 
his  action  upon  the  original  note,  but  held  that  the 
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right  .was  suspended  until  the  renewal  note  was  dis- 
honored, it  appears  to  me  the  facts  he  now  desires 
['J    to  allege  by  supplemental  complaint  as  to  its  dis- 
honor and  his  possession  of  it  are  ^^  material  facts." 
As  the  averment  of  such  facts  is  sought  to  aid  a 
recovery  upon  an  original  cause  of  action  founded 
[']    upon  the  old  note,  and  neither  to  add  nor  substi- 
tute a  new  controversy  arising  out  of  any  transac- 
tion, occurring  since  suit  brought,  I  think  the  relief 
ought  to  be  granted. 

That  a  supplemental  complaint  will  not  be  allowed 
where  it  attempts  to  introduce  an  independent  sub- 
[']  stantive  cause  of  action,  growing  out  of  the  later 
facts  upon  which  a  judgment  could  be  rendered 
without  reference  to  the  original  complaint,  is  well 
settled,  and  the  cases  cited  by  the  learned  counsel  for 
the  defendant  amply  support  that  view ;  but  on  the 
other  hand  they  are  not  in  conflict  with  the  proposition 
that  new  matter  may  be  alleged  in  aid  of  the  original 
cause  of  action,  which  occurred  subsequently  to  the 
commencement  of  the  suit. 

The  case  of  Muller  v.  Earle  (reported  in  37  JV.  T. 
Super.  Ct.  388),  was  an  action  originally  commenced 
[*]  as  one  for  equitable  relief,  to  ascertain  and  deter- 
mine the  amount  due  to  the  plaintiflE  for  erecting 
certain  buildings,  in  which  he  demanded  an  injunction 
as  a  part  of  the  relief  sought  restraining  the  comptroller 
(who  was  also  made  a  party)  from  paying,  and  the 
defendant  Earle  from  receiving,  a  sum  of  money  named. 
At  the  trial  his  complaint  was  dismissed,  but  after  a 
new  trial  had  been  granted  he  moved  to  change  his 
action  either  by  amendment  or  by  a  supplemental  com- 
plaint to  a  mere  money  demand  on  contract,  for  the 
reason  that  the  whole  amount  of  the  award  which  was 
in  the  comptroller's  hands  when  he  brought  his  suit, 
had  been  actually  paid  over  to  the  defendant,  justice 
Freedman  (at  p.  391)  justly  decided  the  application  to 
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be  an  attempt  on  the  part  of  the  plaintiff  to  withdraw 
the  action  i)ending  and  substitute  another,  and  an 
entirely  different  cause  of  action  which  occurred  after 
the  institution  of  the  first  suit. 

The  case  of  Bostwick  v.  Menck  (4  Daly,  68),  was 
an  action  brought  by  plaintiff  as  receiver,  in  proceed- 
ings supplementary  to  an  execution  against  the  de- 
fendant Beiser  on  a  judgment  recovered  against  him 
by  one  Bolan  to  set  aside  a  general  assignment  made 
by  Beiser  to  the  defendant  Menck  for  the  benefit  of  his 
creditors.  After  trial  resulting  in  a  judgment  in 
plaintiff's  favor  and  a  reversal  by  the  court  of  appeals 
which  ordered  a  new  trial,  i)laintiff  asked  leave  to  file 
a  supplemental  complaint,  alleging  the  recovery  of  six 
other  judgments  against  Beiser  since  he  brought  his 
action,  and  his  appointment  as  receiver,  in  each  of  them. 
The  court  at  general  term  decided  that  the  supple- 
mental comjjlaint  sought  to  be  filed,  stated  no  matter 
that  aided  or  varied  the  case  presented  by  the  original 
complaint  or  in  any  way  supported  the  rights  of  the 
judgment  creditors  therein,  but  alleged  and  presented 
claims  on  behalf  of  other  creditors  which  were  entirely 
independant  and  wholly  unaffected  by  the  pleadings 
interposed,  and  the  issuance  of  a  supplemental  com- 
laint  should  not  be  allowed,  for  there  were  really  six 
new  causes  of  actions  by  other  claimants  having  dis- 
tinct interests  from  those  represented  by  the  original 
complaint. 

But  this  case  presents  a  widely  different  aspect. 
[•]  Here  the  same  consideration  upon  which  the  re- 
covery is  sought  under  the  old  note  was  continued 
in  the  new  ;  the  one  was  a  mere  extension  or  renewal 
of  the  other;  no  different  or  additional  cause  of 
action  is  attempted  to  be  set  out — the  recovery  will 
still  be  sought  upon  the  original  cause  of  action  ;  the 
averment  of  the  subsequently  occurring  fact  as  to  the 
renewal  note  maturing  after  the  commencement  of  the 
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action,  and  its  being  dishonored,  is  not  intended  to  en- 
large or  change  the  prayer  for  relief  nor  to  alter  the 
character  of  the  issue,  but  is  rather  intended  to  sup- 
port a  recovery  upon  the  original  cause  of  action 
which  is  still  to  be  based  upon  the  right  to  relief  on 
the  note  in  suit. 

The  case  of  Pincke  v.  Rourke  (20  Hun.  264)  is  some- 
what analogous  in  principle  to  this  action  as  regards 
the  relief  sought  by  plaintiff. 

An  order  will  be  granted  that  plaintiff  have  leave 
by  suplemental  complaint  to  allege  the  fact  that  a  note 
pleaded  to  defendant's  answer  as  payment  to  the  note 
in  suit  was  not  paid  and  is  in  possession  of  plaintiff, 
and  to  pray  that  he  may  tender  the  same  on  the  trial. 

Order  and  terms  to  be  settled  Thursday  (7th  inst.), 
at  11  A.  H. 

Note  on  Supplemental  Pleadings. 

Prior  to  the  Code, — Supplemental  bills, — Plea  puis  darrein  eontinuanee. 
— Supplemental  answers  and  cross-bills  in  equity. — Under  Code  of 
Procedure, — Und^er  Code  of  CivU  Procedure, — Statutory  pro- 
visions, — In  general;   when  allowed. — Supplemental  eom- 
plaintf  wlien  proper;   effect, — Supplemental  answer^ 
when    allowed. — Supplemental     reply. — Am£nd- 
ment, — Effect  on  original  pleading, — Must 
be  consistent  therewith. — Leave  to  make, — 
Terms,  — Laches.  — Subsequent  pro- 
ceedings. — Appeal, 

Pkior  to  the  Code. 

In  the  systems  of  pleadings  prevailing  before  tlie  Code,  supple- 
mental bills,  supplemental  answers,  supplemental  cross-bills,  and 
pleas  puis  darrien  contimtance^  corresponded  in  many  respects  to  the 
supplemental  pleadings  provided  for  by  the  Codes. 

Bnpplemental  Bills.  In  equity  new  matters  arising  after  the* filing 
of  the  original  bill  or  the  joinder  of  issue,  which  were  intended  to  be 
invoked  as  a  ground  for  relief  or  which  varied  the  relief  sought  could 
be  set  up  in  a  secondary  or  supplemental  bill  (Hope  f>,  BrinckerhofF, 
4  Edw.  Ch,  660;  Hasbrouck  c.  Shuster,  4  Barb,  285;  Alcott  «.  Avery, 
1  Barb,  Ch,  847).  Matters  which  arose  before  the  iiling  of  the  bill 
could  not  be  set  up  by  supplemental  bill  (Stafford  v.  Howlett,  1 


CIVIL    PROCEDURE    REPORTS.  329 

Note  on  Supplemental  Pleadings. 

J^ige,  200  ;  Dias  v.  Merle,  4  Id,  250  ;  Hathaway  t».  Scott,  11  Id. 
173;  Candler  v.  Pcttit,  1  Id,  168);  but  should  be  brought  forward 
by  amendment  {Id.).  If  a  supplemental  bill  set  forth  matter  which 
arose  previous  to  the  filing  of  the  original  bill  it  was  bad  on  plea  or 
demurrer  (Stafford  v.  Howlett,  1  Paige,  200).  As,  however,  the  ob- 
jection was  a  mere  matter  of  form  if  not  taken  in  pleading  it  could 
not  be  stated  at  the  hearing  (Fulton  Bank  v.  N.  Y.  &  Sharon  Canal 
Co.,  4  Paige^  127  ;  Lawrence  v.  Bolton,  3  Id.  294).  A  supplemental 
bill  which  repeated  unnecessurily  the  allegations  of  the  original  bill 
was  not  demurrable  unless  it  required  the  defendant  to  answer  them 
(Johnson  v.  Snyder,  7  Uoid.  Pr.  395).  Kew  parties  might  be  brought 
in  by  a  supplemental  bill  (Carow  v.  Mo  wait,  1  BJdto.  Ch.  9;  Greenwich 
Banki^.  Loomis,  2  Sand/.  Ch.  70  ;  North  American  Coal  Co.  v.  Dyett, 
2  Sdw.  Ch.  115;  Johnson  v.  Snyder,  7  Hbio.  Pr.  89;  Jenkins  9.  Freycr, 
4  Paige  47) ;  and  one  who  succeeded  to  the  interest  of  a  party  pendente 
Ute  should  be  so  brought  in  (Carow  v.  Mo  watt,  stipra;  Greenwich 
Bank  e.  Loomis,  tuprcC),  although  it  was  not  necessary  to  do  so  {Id.;  . 
North  American  Coal  Co.  v.  Dyett,  2  Edw.  Ch.  115).  But  one  claiming 
under  an  assignment  executed  before  suit  was  brought  could  not  be 
made  a  party  by  a  supplemental  bill  (Hathaway  o.  Scott,  11  Paige^ 
173;  Butler  «.  Cunningham,  1  Barb.  85).  The  original  defendants 
were  not  necessary  parties  to  a  supplemental  bill  bringing  in  new 
parties  (Ensworth  o.  Lambert,  4  Johns.  Ch.  605 ;  McGown  «.  Yerks,  6 
Id.  450).  After  an  order  of  reference  or  a  decree,  the  complainant  could 
not  set  up  by  way  of  supplemental  bill,  matters  known  to  him  before 
the  decree  (Dias  v.  Merle,  4  Paige,  259),  nor  could  ho  bring  in  a  new 
party  where  the  answer  showed  such  party's  interest  (Quackenbush  «. 
Leonard,  10  Paige,  131)  ;  nor  where  the  defendant  has  waived  the 
omission  and  a  decree  could  be  made  without  him  between  the  parties 
already  in  the  suit  (Bogardus  c.  Trinity  Church,  4  Sandf.  Ch.  369). 

A  new  substantive  cause  of  action  could  not  be  set  up  by  a  supple- 
mental bill  (Milner  o.  Milner,  2  Edvo.  Ch.  114),  nor  would  new  matters 
set  up  in  a  supplemental  bill  sustain  a  wholly  defective  bill  (Candler 
0.  Pettit,  1  Paige,  168)  although  if  the'  bill  be  good  it  might  vary  or 
extend  the  relief  {Id.). 

A  supplemental  bill  could  not  be  filed  without  leave  (Eager  «. 
Price,  2  Paige,  333;  Lawrence  o.  Bolton,  8  Id.  294;  Pendleton  o. 
Fay,  8  Id.  204).  One  who  was  not  a  party  to  the  supplemental  bill 
could  not  answer  it  (American  Life  Ins.  &  Trust  Co.  «.  Bayard,  5 
Ch.  Sent.  47),  and  the  answer  of  the  parties  to  it,  except  where 
some  new  matter  of  defense  had  arisen,  should  only  put  in  isbue  the 
new  matter  contained  in  it  (American  Life  Ins.  &  Trust  Co.  v.  Sackett, 
1  Barb.  Ch.  685). 
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The  legislature  very  soon  after  the  adoption  of  our  State  Constitu- 
tion provided  by  statute  for  the  revival  of  suits'  in  chancery  on  the 
death  of  a  party,  and  of  actions  at  law  in  the  event  of  the  death,  mar- 
riage or  disability  of  a  party  thereto  (see  1  Hev,  Lawi  of  ISlZy  p.  488, 
ch.  95,  §  7;  2  .B».  Stat.  p.  115,  §  14-18;  2  Id.  p.  184,  §§  107-121;  2 
Jd.  p.  887,  §  1  et  »eq.;  Laws  of  1QS2,  ch.  295,  §J  1-4;  2  22.  8.  74,  §25; 
2  Id.  77,  §40;  il  i<2.  474,  §  100;  2  Id.  883,  §  14),  under  which  no  sup- 
plemental pleading  was  necessary  (i(2.)t  except  that  In  a  suit  in  the 
court  of  chancery  the  representatives  of  a  deceased  defendant  against 
whom  an  action  had  been  revived,  could  file  an  answer  if  their  dece- 
dent had  not  or  a  further  one  if  he  had  (2  H.  S.  p.  184,  J  110^114). 
Where  they  did  not  file  an  answer  the  court  could,  in  its  discretion, 
compel  them  to  do  so,  by  attachment  or  otherwise  (2  H.  8.  p.  134, 
§  112,  114),  or  the  complaint  could,  if  their  decedent  had  not  an- 
swered, take  judgment  against  them  as  confessed  {Id.),  If  the  testa- 
tor had  answered,  his  answer  was  deemed  their  answer  (2  i2L  ^.  p. 
•  184,  J  111). 

The  provisions  of  the  statute  applied,  however,  only  where  the 
action  would,  before  the  statute,  have  been  continued  by  a  bill  of  re- 
vivor. And  whenever,  by  the  death  of  a  party,  his  insolvency  or  as- 
signment, the  suit  was  abated  and  the  interest  of  the  deceased  trans- 
mitted by  devise  or  in  any  other  manner  so  that  the  title  as  well  as 
the  person  entitled  might  be  litigated,  it  could  not  be  continued 
under  the  statute,  but  a  bill  in  the  nature  of  a  bill  of  revivor  and  sup- 
plement must  be  filed  (Douglass  d.  Sherman,  2  Paige^  858;  Lowry  «. 
Morrison,  11  Id.  327;  Johnson  v.  Fitzhugb,  3  Barb.  Ch.  860  ;  Spier 
«.  Robinson,  9  Hou>  Pr.  325;  Brady  v.  McCosker,  1  N.  T.  214;  aflPg 
S.  C,  1  Barb.  Ch.  329;  Anderson  ©.  White,  10  Paige,  575;  Tallman  «. 
Varick,  5  Barb.  2^7;  Van  Hook  «.  Throckmorton,  8  Paige^  33),  and 
if  this  right  of  such  devisee  or  assignee  was  admitted  or  established, 
he  became  entitled  to  the  benefit  of  the  proceedings  in  the  original 
suit  (Brady  c.  McCosker,  tupra  ;  Kicoll  «.  Roosevelt,  3  Johru.  CK 
60). 

Although  a  bill  of  revivor  when  necessary  might  be  filed  of  course, 
a  supplemental  bill  in  the  nature  of  a  bill  of  revivor  could  only  be 
filed  after  obtaining  leave  (Pendleton  o.  Fay,  3  Paige^  204). 

Plea  puis  darrein  continaanee.  If  a  matter  of  defense  arose 
after  issue  the  defendant  might  at  common  law  set  it  up  by  a  plea 
known  as  a  plea  puis  darrein  continuance,  in  bar  of  the  further  con- 
tinuance of  the  action  (Broome  v.  Beardsley,  3  Cai,  172  ;  Boyd  «• 
Weeks,  2  Denia,  321  ;  Covell  o.  Weston,  20  John*.  414;  Towns  v. 
Wilcox,  12  Wend.  502;  Eunzler  9.  Hohaus,  5  Hill,  317),  and  he  could 
not  give  it  in  evidence  unless  he  had  so  pleaded  it  (Jackson  «.  Rich, 
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7  JohriB,  104;  Jackson  o.  McConnell,  11  Id,  424  ;  but  see  Jaclnoa  o. 
Bamsaj,  8  Cow,  75).  Facts  arising  after  issue  could  only  be  so  pleaded 
(Hart  «.  Meeker,  1  8andf,  628).  Such  a  plea  could  not  be  interposed 
after  a  demurrer  (1  8tr,  402),  report  of  referees  (Alexander  o.  Fink, 
12  Jokm.  218),  relicta  and  eognovU  (Palmer  «.  Hutcfainsy  1  Cow.  42), 
or  after  verdict  (Palmer  v.  Hutchins,  1  Cow.  42),  but  he  might  plead 
it  even  after  the  jury  had  been  called  (Broome  «.  Beardsley,  8  Cai. 
172)  and  at  any  time  before  the  verdict  had  been  actually  delivered 
{BulUrU  Law  of  NUi  PHuh,  810;  1  Starh,  62). 

A  plea /mif  should  be  pleaded  on  the  first  day  of  the  term  nest 
after  the  last  continuance  {OrahanCB  Prae.  [ed.  1887]  201)  unless 
they  arose  intermediate  the  term  and  a  circuit  when  they  should  be 
pleaded  at  circuit  (Field  o.  Goodman,  8  Wend,  810). 

If  pleaded  in  time  it  was  a  matter  of  right  and  a  judge  at  niH 
prius  was  bound  to  admit  it  if  verified  (Broome  v,  Beardsley,  8  Cat, 
172;  8.  C,  Col,  db  Cai,  Cos,  403)  even  though  clearly  bad  on  its  face 
(Oraham'9  Practice  [ed.  1887],  207),  but  if  not  in  time  it  was  in  the 
discretion  of  the  court  whether  it  would  be  received  (Morgan  o.  Dyer, 
0  Jo7m8,  255;  S.  C,  10  Id,  161 ;  Ludlow  v.  McCrea,  1  W&nd.  228;  Mer- 
chant Bank  v,  Moore,  2  Johns,  204;  Tuffs  v.  Gibbons,  10  Wend,  680; 
Sand  ford  v.  Sinclair,  8  Denio^  260).  It  was  usually  received  on  pay- 
ment of  costs  (Shawe  v,  Wilmerdon,  2  Cai,  880;  S.  C,  Col,  db  Cai,  Cos, 
424 ;  Merchant's  Bank  v.  Moore,  2  Johns,  204).  On  appeal  the  de- 
fendant could  plead  puis  matters  arising  since  the  last  continuance 
(Schenck  v.  Lincoln,  17  Wend,  506). 

It  was  not  necessary  to  verify  it  unless  tendered  at  circuit  (Banck- 
er  V.  Ash,  0  Johns,  250;  Oraham's  Practice  [ed.  1837],  207),  and  even 
then  the  judge  might,  in  his  discretion,  receive  it  unverified,  if  he 
believed  it  (La  Farge  v.  Carrier,  IWend,  80;  West  v,  Stanley,  1  BiUy 
60;  Bancker«.  Ash,  supra). 

Two  pleas  puis  darrein  were  not  allowed,  but  such  a  plea  might 
be  amended  under  a  rule  for  that  purpose  so  as  to  modify  or  entirely 
change  the  ground  of  defense  {Graham's  Prac,  [ed.  1886],  208;  Jack* 
son  V,  Peer,  4  Cow.  418). 

A  plea  puis  waived  all  former  pleas  (1  8alk,  178 ;  Rayner  «.  Dyett, 
2  Wend,  800;  Kimball  v.  Huntington,  10  Id,  675;  Culver  v.  Barney, 
14  Id,  161;  Duchy  c.  Van  Alstyne,  ZHow,  Pr.  100;  Oraham's  Practice 
[ed.  1837],  208  ;  Lambert  v,  Hyatt,  2  N.  T.  Leg,  Obs.  288),  except 
where  it  affected  the  remedy  only  (Rayner  t».  Dyett,  supra;  Culver 
V,  Barney,  supra ;  Wood  v.  White,  Anth,  2i.  P,  806 ;  QrahanCs  Prac* 
tice  [ed.  1887],  208),  as  for  example  a  plea  puis  of  a  matter  in  abate- 
ment where  the  original  plea  was  to  the  merits  (Wood  v.  White,. 
supra),  or  a  plea  puis  of  a  discharge  exempting  the  body  from  impri- 
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sonment  where  the  origfaal  plea  was  in  bar  (Rayner  «.  Dyett  9Upra; 
Culver  t».  Barney,  tupra). 

Where  a  plea  puU  went  to  a  part  of  the  claim  only,  or  to  only  one 
count,  it  was  a  waiver  of  prior  pleas  only  pro  tanto  (Morris  o.  Cook, 
19  Wend.  690). 

The  plaintiff  could  either  reply  or  demur  to  a  plea  puis  darrein 
continuanee  as  to  other  pleas,  or  if  it  was  interposed  contrary  to  jus- 
tice, although  the  new  matter  so  pleaded  might  be  a  bar,  the  court 
could  set  it  aside  {Graham's  Practice  [ed.  1837],  298). 

Sapplemental  answers  and  cross-bill.  In  equity  the  proper 
mode  of  setting  up  a  defense  which  arose  after  answer  was  by  a  cross- 
bill in  the  nature  of  a  plea  puis  darrein  continuance  (Miller  e.  Fenton, 
11  Paige,  18;  and  see  Scott  «.  Grant,  10  Id,  485;  Tabnadge  v.  Pell, 
9  Id,  410),  or  in  the  nature  of  a  supplemental  cross-bill  (Taylor  o. 
Titus,  2  Edto.  Ch.  185;  Burdell  v,  Burdell,  2  Barb.  473;  S.  C,  dffow. 
Pr.  216).  It  could  not  be  set  up  by  supplemental  answer  (Id, ;  contra, 
Tripp  «.  Vincent,  3  Barb.  Ch.  613;  Smith  v.  Smith,  4  Paige,  432;  and 
see  Anon.,  HopJc.  27,  where  the  defendant  was  granted  leave  to  set  up 
a  personal  discharge  obtained  after  answer,  by  supplemental  answer). 

Matters  of  avoidance  or  defense  arising  after  bill  filed  and  before 
answer  could  be  set  up  by  answer  (Lyon  v.  Brooks,  2  Edw,  Ch.  110), 
and  mistakes  ol  fact  in  the  answer  could  be  cured  by  additional  or 
supplemental  answer  filed  after  leave  obtained  (Bo wen  9.  Cross,  4 
Johns.  Ch.  875  ;  Western  Reserve  Bank  t».  Stryker,  Clarhe^  380  ; 
Hughes  V.  Bloomer,  9  Paige,  269;  Campbell  v.  Bowne,  5  Id.  34;  and 
see  Stafford  v.  Howlett,  1  Id.  200). 

Ukbbr  the  Codk  of  Pbocedube. 

The  code  as  originally  enacted  in  1848  provided  for  the  service  of 
a  supplemental  complaint  'Mn  case  of  the  death,  marriage  or  other 
disability  of  a  party,"  whereby  the  action  was  continued  (|  101),  and 
also  for  the  making  of  a  supplemental  complaint  answer  or  reply  al- 
leging facts  material  to  the  case  occurring  after  the  former  complaint, 
answer  or  reply  or  of  which  the  party  was  ignorant  when  his  former 
pleading  was  made  (§  152). 

When  the  code  was  revised  in  1849  (Laws  of  1849,  chap.  438) 
these  provisions  were  retained  substantially  unchanged  as  §§  121  and 
177  respectively.  From  that  time  until  the  Code  of  Procedure  was 
repealed,  §  121  (formerly  101),  so  far  as  it  related  to  the  service  of  a 
supplemental  complaint  remained  unchanged.  Section  177  (formerly 
152)  was  amended  by  Laws  of  1866,  chap.  824,  by  adding  a  provi- 
sion that  '*  either  party  may  by  leave  of  the  court  in  any  pending  or 
future  action  set  up  by  a  supplemental  pleading  the  judgment  or  de- 


CIVIL    PROCEDURE    REPORTS.  333 

Note  on  Supplemental  Pleadings. 

cree  of  any  court  of  competent  jurisdiction,  rendered  since  the  com- 
mencement of  such  action,  determining  the  matters  in  controversy  in 
said  action  or  any  part  thereof,  and  if  said  judgment  be  set  up  by  the 
plaintilE  the  same  shall  be  without  prejudice  to  any  provisional  rem- 
edy theretofore  issued  or  other  proceeding  had  in  said  action  on  his 
behalf."  With  that  exception  section  177  remained  unchanged  until  it 
was  repealed  by  Laws  of  1877,  chap.  417,  §  4,  and  superseded  by  tho 
New  Code,  {  544. 

The  Code  of  Civil  Procedure  continued  the  system  of  supplemen- 
tal pleadings  introduced  by  the  Old  Code,  although  modifying  and 
extending  it  in  some  particulars.  Most  of  the  decisions  under  tho 
Code  of  Procedure  are  therefore  applicable  to  tho  New  Code  and  will 
be  referred  to  in  considering  the  present  practice. 

Under  THE  Code  of  Civil  Pbockdubs. 

Statotory  Provisioiis.  The  sections  of  the  New  Code  which  pro* 
vide  for  the  making  of  supplemental  pleadings  are  544,  760  and  1790. 
Section  544  is  a  substitute  for  section  177  of  the  Old  Code,  and  reads 
as  follows:  "§544.  Upon  the  application  of  either  party  the  court 
may,  and  in  a  proper  case,  must,  upon  such  terms  as  arc  just,  permit 
him  to  make  a  supplemental  complaint,  answer  or  reply  alleging  ma- 
terial facts  which  occurred  after  his  former  pleadings  or  of  which  he 
was  ignorant  when  it  was  made,  including  the  judgment  or  decree  of 
a  competent  court,  rendered  after  the  commencement  of  the  action, 
determining  the  matters  in  controversy  or  a  part  thereof.  Tlie  party 
may  apply  for  leave  to  make  a  supplemental  pleading  either  in  ad(^- 
tion  to  or  in  place  of  the  former  pleading.  In  the  former  event,  if 
tho  application  is  granted,  a  provisional  remedy  or  other  proceedings 
already  taken  in  the  action  is  not  affected  by  the  supplemental  plead- 
ing, but  the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside 
depends  upon  the  case  presented  by  the  original  and  supplemental 
pleadings." 

Section  760  provides  that  ''where  an  application  is  made  by  a 
plaintiff  to  bring  in  "  a  person  as  defendant  who  may  be  made  a  party 
under  sections  755-759  of  the  Code  upon  a  transfer  of  interest  or 
devolution  of  liability  or  the  death  of  a  party,  *'  the  court  may  direct 
that  a  supplemental  summons  issue  and  that  supplemental  pleadings 
be  made." 

Section  1790,  that  where  an  action  for  the  sequestration  of  the 
property  of  a  corporation  or  for  its  dissolution  '*  is  brought  by  a  cred- 
itor of  a  corporation  and  the  stockholders,  directors,  trustees  or  other 
officers  or  any  of  them  are  made  liable  by  law  in  any  event  or  contin- 
gency for  the  payment  of  his  debt,  the  persons  so  made  liable  may  be 
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made  parties  defendant  by  the  original  or  by  a  supplemental  com- 
plaint, and  their  liability  may  be  declared  and  enforced  by  the  judg- 
ment in  the  action." 

In  general,  when  allowed.  Matters  which  occurred  subsequently 
to  making  the  original  pleading,  or  of  which  the  party  was  then  ignor- 
ant should  be  introduced  by  a  supplemental  pleading  {Code  of  Civil 
Procedure  ;  §  644  ;  Radley  «.  Houghtaling,  4  How,  Pr,  251  ;  Houghton 
«.  Skinner,  6  Id^  420  ;  Homfager  «.  Hornfager,  6  Id,  13  ;  Drought  t>. 
Curtiss,  8  Id,  66  ;  McMahon  «.  Allen,  12  Id.  89  ;  8.  C,  1  EUU  103  ; 
8  Abb,  Pr,  89  ;  Lampson  «.  McQueen,  15  How,  Pr.  845  ;  Sage  v, 
Mosher,  17  Id.  867  ;  Williams  v,  Hernon,  16  Ahb.  Pr,  173  ;  Hen- 
dricks V.  Decker,  85  Barb.  298  ;  Matthews  v.  Chicopee  Mfg  Co.,  3 
Hobt,  712).  Amendments  to  a  pleadings  can  properly  relate  only  to 
the  time  when  the  original  pleading  was  made,  and  can  only  state 
facts  in  existence  at  that  time  {Id,;  McCuUougli  o.  Colby,  4  Bomc.  603) ; 
but  if  a  pleading  is  amended  so  as  to  state  new  facts,  or  bring  in  new 
parties,  although  irregular  it  is  not  a  nullity  (Beck  v,  Stephani,  9  Bow. 
Pr.  193  ;  Homfager  e.  Homfager,  6  Id,  13).  If  the  parties  go  to  trial 
on  it,  it  should  be  treated  as  a  supplemental  pleading,  which  in  fact 
it  is  (Howard  c.  Johnson,  82  N".  T.  271).  In  general,  however,  the 
rights  of  the  parties  to  an  action  must  be  determined  as  they  were  at 
its  commencement  (Wisner  v.  Ocumpaugh,  71  if.  Y,  118).  Where 
the  object  sought  to  be  accomplished  by  a  supplemental  pleading,  can 
be  as  well  obtained  in  another  action  pending  between  the  parties  a 
motion  to  be  allowed  to  make  it  should  be  denied  (Sage  o.  Mosher,  17 
How.  Pr.  867). 

A  supplemental  pleading  which  alleges  any  fact  known  to  the 
party  at  the  time  of  making  the  original  pleading  will  not  be  allowed 
(McMahon  v.  Allen,  3  ^».  Pr.  89;  S.  C,  1  HiU,  103;  aff'g  S.  C,  12 
How.  Pr.  89  ;  Houghton  v.  Skinner,  6  Id.  420)  ;  nor  will  one  be  al- 
lowed when  the  object  can  be  accomplished  by  amendment  (Mc- 
Mahon V,  Allen,  supra). 

Supplemental  complaint,  when  proper;  effect  A  new  substan- 
tive cause  of  action  cannot  be  set  up  in  a  supplemental  complaint 
(Cohn  f>.  Husson,  ante,  p.  824  ;  MuUer  v,  Earle,  87  if.  T.  Super.  Ct. 
888  ;  West  v.  Burns,  2  MorUMy  Law  Bui,  55  ;  Morange  v,  Morange,  2 
Id,  80  ;  Bostwick  v,  Menck,  4  Holy,  68  ;  Wattson  v,  Thibou,  17  Abb. 
Pr,  184  ;  Robertson  v.  Robertson,  9  iV.  T.  Weekly  Dig,  848  ;  Hoffman 
tj.  Hoffman,  86  How.  Pr.  884  ;  Cheescman  «.  Sturges,  19  Abb.  Pr. 
293  ;  and  see  anie^  p.  829),  nor  will  a  supplemental  complaint  enable 
the  plaintiff  to  recover  if  the  original  one  is  fatally  defective,  or  does 
not  state  a  cause  of  action  (Kobbins  d.  Wells,  26  How,  Pr.  15;  S.  C, 
18  Abb.  Pr.  191  ;  1  Bobt.  666  ;  McCullough  v.  Colby,  4  Bosw.  603  ; 
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see  also,  S.  C,  5  Id.  477,  and  anU^  p.  829),  not  even  against  one  upon 
whom  the  summons  bad  not  been  senred  when  tbe  new  facts  arose 
(McCullough  o.  Colby,  mpra).  Facts  occurring  subeequeut  to  the 
original  pleading,  and  entitling  the  plaintiff  to  a  different  or  addi- 
tional relief  from  that  demanded  by  his  first  pleading  moy  be  set  up 
by  a  supplemental  complaint  (Sage  v.  Mosber,  17  Jlaw,  Pr.  867),  and 
so  may  facts  which  go  to  sustain  the  cause  of  action  alleged,  but  do 
not  make  it  a  new  one  (Cobn  v.  Husson,  ant#,  p.  824).  New  matters 
which  are  not  material  to  the  cause  of  action  cannot  be  inserted  in  a 
supplemental  pleading  (Bowery  Natl.  Bank  «.  Duryee,  74  if.  T,  491  ; 
S.  C,  56  How.  Pr,  42;  aff'g  55  Id,  882  ;  rev'g  54  Id.  450). 

Where,  pending  an  action  upon  contract  against  a  railroad  com- 
pany, the  defendant  was  merged  with  other  companies  in  a  new  cor- 
poration which  assumed  all  its  liabilities, — Heldy  that  an  order  allow- 
ing the  plaintiff  to  file  a  supplemental  complaint  against  the  new 
company  was  proper  (Prouty  o.  Lake  Shore  &  Mich.  S.  R.  R.  Co., 
83  N.  r.  272). 

Where,  after  tbe  commencement  of  an  action  to  compel  contribu- 
tion to  losses  on  an  alleged  joint  undertaking  one  of  the  defendant's 
died: — HM^  that  on  proof  that  he  was  a  resident  of  foreign  state,  and 
left  no  property  here,  and  therefore  no  personal  representative  could 
be  appointed  here,  the  plaintiff  should  bo  allowed  to  serve  a  supple- 
mental complaint  omitting  him  os  a  party  (Angell  9.  Lawton,  14  27un, 
70). 

The  plaintiff,  in  a  tax-payer's  suit  to  restrain  the  levy  and  collec- 
tion of  a  village  tax,  should  be  permitted  to  file  a  supplenaental  com- 
plaint setting  up  the  payment  of  a  portion  of  tlie  tax  since  the  com- 
mencement of  tlie  action  and  praying  for  its  return  (Latham  v. 
Richards,  17  Hun,  129). 

A  supplemental  complaint  may  be  allowed  setting  up  the  maturing 
since  the  commencement  of  the  action  of  odditional  installments  on 
the  contract  sued  on  (Fincke  «.  Rourke^  20  Hun^  264). 

In  an  action  for  goods  sold  and  delivered  where  the  answer  alleged 
that  the  goods  were  sold  on  credit  which  had  not  expired  at  the  time 
of  the  commencement  of  the  action,  it  is  error  to  allow  the  service  of  a 
supplemental  complaint  alleging  that  the  term  of  credit  had  expired, 
subsequent  to  the  commencement  of  the  action  (Holly  «.  Graf,  20 
Hun,  443). 

Snpplemental  answer,  when  allowed.  The  supplemental  answer 
under  the  Code  is  a  substitute  for  the  old  plea  olpttu  darrein  eontinu* 
aiice  (Drought  o.  Curtis,  8  Haw.  Pr.  56),  and  any  defense  which  a 
party  could  have  pleaded  puU  darrein  eantinuanee,  he  may  eet  up  by 
a  supplemental  answer  as  a  matter  of  strict  right  {Id.;  Hoy  t  v.  Sheldon, 
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6  Ihter^  601;  B.  C,  4  Ahb,  Pr,  69;  afTd  tub  nam.  Hoyt  v,  Thomp- 
son's Executors,  19  N.  T.  207;  Bate  «.  Fcllowes,  4  Bow.  638;  Radley 
«.  Hough,  4  How.  Pr,  251;  Sand  ford  o.  Sinclair,  3  />fni(7,  269;  Morel 
€.  Garelly,  16  Ahb.  Pr,  269). 

The  allegations  of  a  supplemental  answer  must  be  true  (Morel  «. 
Oarclly,  16  AVb.  Pr,  269,  and  see  ante,  p.  881). 

In  an  action  for  divorce  on  a  countercl&im  of  adultery  on  the  part 
of  plaintiff,  may  be  set  up  by  supplemental  answer  (Strong  v.  Strong, 
28  Hw,  Pr.  434;  S.  C,  8  Robt.  669;  aflTd,  8  Id.  719;  Burdell  v.  Bur- 
dell,  a  Barb.  478;  8.  C,  8  Haw.  Pr.  210). 

As  to  when  and  upon  what  terms  a  supplemental  answer  setting 
up  a  discharge  in  bankruptcy  will  be  allowed,  see  Core  ©.  Ford,  1 
Monthly  Law  Dtd,  12;  Rosenfeld  v.  Shcbel,  1  Id,  4. 

A  supplemental  answer  setting  up  the  defendants  discharge  in 
bankruptcy  may  be  interposed  in  a  creditor's  suit,  although  it  does 
not  appear  that  the  plaintiff*s  claim  of  lien  had  been  disclosed,  or  bis 
debt  proven  in  the  bankruptcy  proceedings  (Stewart  v,  Isidor,  5  Alb. 
K  8.  68;  and  see  Rosenfeld  v.  Shebcl,  1  Monihly  Law  Bui.  4). 

In  McDonald  v.  Davis  (12  Hun^  95),  leave  to  set  up  a  discharge  in 
bankruptcy  by  snpplemental  answer  was  denied  because  of  the  de- 
fendants laches  in  applying  for  a  discharge. 

When  pending  an  action  for  assault  and  battery  another  action  for 
the  same  cnuse,  broaght  by  the  defendant  in  the  first  action  against 
the  plaintiff  therein,  was  tried,  and  the  assault,  which  constituted  the 
first  Cause  of  action,  was  given  in  evidence  in  mitigation  of  damnges 
in  the  second  action : — Held,  that  the  defendant  should  be  allowed  to 
plead  those  facts  by  supplemental  answer  in  the  first  action  (Radley 
f>.  Hougbtaling,  4  How,  Pr.  251). 

The  fact  that  pending  an  action  against  three  defendants  jointly 
liable  for  damages  resulting  from  negligence,  the  plaintiff  releasc<\ 
one  of  the  defendants  from  liability,  and  stipulated  to  discontinue  the 
action  as  to  him  by  an  unsealed  written  agreement,  which  expressly 
provided  that  the  release  and  discontinuance  should  not  affect  his 
claim  against  the  other  defendants,  maybe  set  up  by  them  in  a  supple- 
mental answer  (Mitchell  v.  Allen,  25  Hun,  543). 

Where  after  the  commencement  of  an  action  the  plaintiff  brought 
another  for  the  same  cause,  the  defendants  were  not  allowed  to  set  up 
the  commencement  of  the  second  action  by  supplemental  answer  in 
the  first,  as  its  pendency  was  a  complete  defense  to  the  second  (Ratzer 
c.  Ratzer,  2  Ahb.  N.  C.  461). 

Where  the  judgment  on  which  an  action  was  brought  was  can- 
celled under  §  1268  of  the  Code  of  Civil  Procedure  after  the  com- 
mencement of  the  action,— J7(S^  that  the  defendant  was  entitled  to 
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set  up  that  fact  by  supplemental  answer  (Townsend  v.  Simpson,  18 
If.  r.  Weeily  Dig.  450). 

Where  on  the  recovery  of  judgment  by  default  against  the  plaintiff, 
in  an  action  in  which  the  defendant  was  arrested,  an  action  was 
brought  against  the  sureties  on  the  arrest  and  judgment  recovered 
therein,  and  thereafter  the-  judgment  in  the  principal  action  was 
vacated, — HM^  that  the  judgment  against  the  sureties  should  be 
opened  on  terms  and  they  allowed  to  plead  such  vacation  by  supple- 
mental answer  (Wettig  v.  Moltz,  9  N.  T.  Weekly  Dig.  14). 

Where,  pending  an  action  in  which  the  pendency  of  another  action 
for  the  same  cause  is  pleaded  is  a  defense,  judgment  is  recovered  in 
such  former  action,  leave  should  be  obtained  to  serve  a  supplemental 
answer  alleging  that  fact  (Hendricks  f>.  Decker,  35  Barb.  298). 

Where  facts  sought  to  be  pleaded  by  supplemental  answer 
amount  to  an  entire  satisfaction  of  the  cause  of  action,  it  is  the  duty 
of  the  court  to  allow  it  (Drought  «.  Curtiss,  8  How.  Pr.  56). 

Where  an  attorney  purchases  a  claim  pending  suit  thereon,,  for  the 
purpose  of  maintaining  the  action,  the  defense  of  maintenance  may  be 
set  up  by  supplemental  answer  (Hastings  9.  ^IcKinley,  1  E.  D.  Smithy 
278). 

The  fact  that  an  action  has  been  settled  may  be  set  up  by  supple- 
mental answer,  where  the  attorney  claiming  a  lien  continues  it 
(Wood  V.  North  West  Presb.  Church,  7  AU>.  Pr.  210,  note.) 

As  to  when  a  judgment  in  a  second  action  for  rent  on  the  same 
lease  d\iring  the  i)endency  of  the  first  may  be  set  up  by  supplemental 
answer,  sec  Jez  v.  Jacobs,  10  JTun,  105;  S.  C,  7  Abb,  N.  O.  452. 

As  to  what  is  a  sufficient  allegation  of  a  discharge  in  bankruptcy, 
see  Hennequin  v.  Clew's,  4Q  Super.  Ct.  830. 

Supplemental  reply,  when  alloi?ed.  Where  an  answer  sets  up  a 
counter-claim  against  the  plaintiff,  which  if  true,  would  entitle  the  de- 
fendant to  judgment,  the  plaintiff  should  be  allowed  to  set  up  pay- 
ment of  the  demand  since  tlie  service  of  the  answer  and  first  reply 
thereto,  by  a  supplemental  reply  (Ormsbee  «.  Brown,  50  Barb.  486). 

Amendment  A  supplemental  pleading  is  amendable  within 
twenty  days  after  a  demurrer  thereto  (Devine  e.  Duncan,  2  Abb,  iV.  C. 
328;  S.  C,  52  Row.  Pr.  446.) 

As  to  whether  an  amended  supplemental  complaint  can  be  served 
without  leave  of  court,  qu<Bre  (Wetmore  v.  liegeman,  6  N.  Y.  Weekly 
Dig.  801). 

EiTect  on  original  pleading.    Under  the  Old  Code  it  was  held 

that  a  supplemental  pleading  was   not  a  aubstitute  for  the  original 

(Dunn  V.    Baker,  12  How.  Pr.   521 ;  Slauson  v.  Englehart,  84  Barb. 

198),  but   that  the  court  might  compel  a  party  applying  for  leave  to 

Vol.  v.— 22 
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file  a  sapplcmental  pleading,  to  elect  to  substitute  it  in  place  of  the 
previous  one  (Brown  v.  Richardson,  4  JRobt.  608;  Bates  o.  Fellowes,  4 
Bo8W,  638),  unless  it  did  so  both  renuiined  {Id.}, 

The  present  Code  provides  that  the  party  may  apply  for  leave  to 
make  a  supplemental  pleading  cither  in  addition  to  or  in  place  of  the 
former  proceeding"  {Code  Civ.  Pro.  §644). 

Mast  be  consistent  therewith.  A  supplemental  pleading  must 
not  contradict  any  allegation  of  the  first  pleading  but  must  be  con- 
sistent therewith  (Slauson  v.  Euglehart,  34  Barb.  198;  Wattson  o. 
Thibou,  17  Ahb.  Pr.  184  ;  Dunn  v.  Baker,  12  Mow.  Pr.  631.  And 
see  Sage  v.  Mosher,  17  Id.  367  ;  Hoftman  v.  Hoffman,  35  Id.  384). 

Leave  to  make.  A  supplemental  pleading  may  be  served  only 
after  obtaining  leave  of  cour  t  (Code,  §§  544,  760).  It  was  held  under 
section  121  of  the  Old  Code  that  no  leave  to  serve  a  supplemental  com- 
plaint was  required,  where  it  was  served  to  revive  an  action  (Matter  of 
Borsdorll,  41  Barb.  211;  S.  C,  17  Abb.  Pr.  168  ;  Allen  v.  Walter,  10 
Abb.  Pr.  877,  note;  Roach  v.  La  Farge,  43  Barb.  616;  8.  C,  19  Abb. 
Pr.  67).  The  present  Code  (§  760)  provides  that  in  such  cases  **  the 
court  may  direct,  that  «...  supplemental  pleadings  be 
made.** 

Leave  to  make  a  supplemental  pleading  should  be  obtained  on 
motion  at  special  term,  either  on  notice  or  order  to  show  cause 
(Spears  v.  Mayor,  72  iT.  T.  442;  Fleischmann «.  Bennett,  79  Id.  579  ; 
Garner  v.  Hannan,  6  Brter^  262,  and  see  Hoyt  v.  Sheldon,  4  Abb.  Pr. 
59;  aflrd  ntb  nam.  Hoyt  v.  Thompson's  Executors,  19  If.  T.  207).  It 
cannot  be  made  at  circuit  (Id.). 

A  party  should  cot  be  allowed  to  make  a  supplememtal  pleading 
on  an  ea;/>arf0  application  (Fleischmann  e.  Bennett,  79  N,  T.  679).  But 
where,  after  decree  and  sale  in  an  action  to  foreclose  a  mortgage,  the 
plaintiff  discovers  that  a  person  liable  to  pay  the  deficiency  has  not 
been  made  a  defendant,  notice  of  an  application  to  bring  him  in  by 
summons  and  complaint  need  not  be  given  him  (Ebbets  v.  Martine, 
19  JTwn,  204). 

Leave  to  file  a  supplemental  pleading  is  almost  a  matter  of  course 
in  the  sound  discretion  of  the  court  (Hoyt  o.  Sheldon,  4  Abb.  Pr.  69; 
S.  C,  6  Diier^  661:  Latham  o.  Richards,  15  Hun,  129;  Hasbrouck  «. 
Shuster,  4  Barb.  285;  Sage  «.  Mosher,  17  Uow  Pr.  367).  It  must  be 
granted  unless  the  motion  papers  show  a  case  where  the  court  may 
exercise  a  discretion  in  granting  or  refusing  leave  (Spears  o.  Mayor, 
72  N.  T.  442). 

Section  544  of  the  Code  of  Civil  Procedure  provides  that  *'  the 
court  may,  and  in  a  proper  case  must,  upon  such  terms  as  are  just, 
permit "  either  party  to  make  a  supplemental  pleading.   But  notwith- 
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standing  the  mandatory  language  of  that  section  the  cotirt  should 
consider  all  the  circumstances  and  grant  or  refuse  the  application  as 
may  be  just  and  proper  in  the  particular  case  (Fleischmann  «.  Bennett, 
79  iV.  r.  679). 

Leave  to  make  a  supplemental  pleading  determines  nbthing  as  to 
the  party^s  rights  in  the  action  (Bobbins  o.  Wells,  1  Eeibt  666  ;  S.  C., 
26  Haw  Pr,  15;  18  Abb,  Pr,  191,  and  see  ante^  p.  881),  and  is  usually 
granted  without  regard  to  whether  the  court  thinks  it  a  good  plead- 
ing, unless  it  is  clearly  bad  or  frivolous  (Cohn  v,  Husson,  ante^  p.  834; 
Radley  ».  Houghtaling,  4  How  Pr,  251 ;  Lyon  «.  Isen,  42  How  Pr,  155 ; 
Mitchell  V.  Allen,  25  Hun^  648;  Tifft  v,  Bloomberg,  4  N.  T,  Civ,  Pro, 
349;  contra,  Morel «.  Garelly,  16  Abb,  Pr,  269). 

If  the  sufficiency  of  the  pleading  is  a  matter  of  doubt,  the  court  will 
not  prejudge  the  matter  on  such  a  motion,  but  permit  the  defense  to 
be  made  (Lyon  v,  Isen,  ^2  How  Pr,  155;  Tifft  ©.  Bloomberg,  4  If.  T, 
Civ,  Pro,  849). 

Terms.  A  supplemental  pleading  may  be  filed  almost  as  a  mat- 
ter of  course  without  costs,  if,  as  soon  as  the  necessity  becomes  known 
the  party  makes  his  motion  (Sage  v,  Mosher,  17  How,  Pr.  867).  The 
terms  are  in  the  discretion  of  the  court,  but  they  must  be  just  and 
equitable  and  can  never  be  at  the  expense  of  any  other  than  the  party 
seeking  to  make  the  supplemental  pleading  (/d/  Code  of  Citdl  Pro* 
eedurcy  %  644;  Wilcox  «.  Daggett,  15  if.  T,  Weekly  Dig,  208),  and  the 
terms  should  bo  such  as  to  protect  the  rights  of  the  opposing  party 
(Madison  Av.  Bap.  Church  «.  Bap.  Church  in  Oliver  St,  2  Bolt,  642; 
Livingston  o.  Olyphant,  8  Id,  630;  Bates  v.  Fellowes,  d  Bono,  688; 
Core  V,  Ford,  1  Monthly  Law  Bui.  12). 

'  Where  a  trial  is  not  concluded  when  leave  is  asked  to  serve  a  sup- 
plemental pleading  the  court  has  no  power  to  require  the  payment  of 
an  extra  allowance  as  a  condition  of  serving  the  same  (Jenkins  v, 
Adams,  1  MofUMy  Law  Bui.  65). 

Laches.  It  is  in  the  discretion  of  the  court  to  refuse  to  allow  a 
party  to  make  a  supplemental  pleading  where  he  is  guilty  of  laches 
(Checseman  v.  Sturges,  19  Abb  Pr,  208;  Morel  v,  Garelly,  16  Id.  269; 
Hoyt  r.  SeldoB,  6  Buer,  661;  s.  a,  4  Ahb.  Pr.  69;  affd,  19  If.T.  207; 
McDonald  v,  Davis,  12  Hun,  95;  see  also  ante,  p.  881,  and  Drought  v, 
Curtifes,  8  How  Pr,  56). 

Subsequent  proeeedtngs.  It  is  proper  practice  to  demur  to  a 
supplemental  pleading  if  defective  (Goddard  e.  Bensen,  15  Abb,  Pr. 
191,  contra  Fleischmann  v.  Bennett,  1  Monthly  Law  Bui.  48).  If  not 
demurred  to,  a  supplemental  complaint  must  be  answered  (Dunn  «. 
Baker,  12  How.  /¥.  521;  Forbes  v.  Waller,  25  N.  T.  430;  S.  C,  mb 
iwm.  Forbes  «.  Walter,  25  H^w.  Pr.  166;  aff'g  S.  C.^  tub  noiA.  Forbes 
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V,  Logan,  4  Basw.  475;  and  see  anUy  p.  829),  but  he  cannot  answer 
the  original  complaint  against,  unless,  he  obtains  leave  (Id,). 

One  who  succeeds  to  the  right  of  a  party  and  is  brought  in  by  a 
supplemental  complaint  without  prejudice  to  the  proceedings  already 
liad,  is  bound  by  the  acts  of  the  one  he  succeeds  and  cannot  by  plead- 
ing ignorance  of  a  fact  admitted  by  the  original  party  put  it  in  issue; 
the  only  allegations  he  can  put  in  issue  are  the  matters  showing  the 
transmission  of  interest  from  the  original  party  (Forbes  v.  Waller, 
supra). 

Appeal.  An  order  allowing  or  refusing  to  allow  a  party  to  make 
a  supplemental  pleading  is  appealable  (Fleischman  o.  Bennett,  79  N, 
X.  679;  Spears  o.  Mayor,  72  Id.  442;  Ilarrington  o.  Slade,  23  Barb. 
164;  Guild  17.  Parsons,  10  JUoxd,  Pr.  832;  Cheeseman  v.  Sturges,  19 
Ahb,  Pr.  293). 

In  a  cose  in  which  it  appears  that  the  order  is  discretionary  it  may 
be  reviewed  by  the  general  term  but  not  by  the  court  of  appeals 
(Spears  v.  Mayor,  supra;  Fleischmann  v,  Bennett,  supra). 

Where  an  appeal  was  taken  from  an  order  giving  the  plaintiff 
leave  to  serve  a  supplemental  complaint,  and  also  from  an  order  sus- 
taining a  demurrer  to  such  complaint  and  the  order  allowing  the 
plaintiff  to  make  the  supplemental  complaint  was  reversed : — HMy 
that  the  other  appeal  was  thereby  abated  (Guild  v.  Parsons,  16  ff<no. 
Pr. 


In  ke  Probate  of  tue  Last  Will  and  Testament 
OF  SAMUEL  COTTRELL,  Deceased. 

Court  of  Appeals,  1884. 

§§  1337,  1338,  2620. 

Appeal  from  surrogate's  court. — What  matters  reviewed  in  court  of 
appeals  on. — When,  viUl  admitted  to  probate  against  testimony  oj 
subscribing  toitnesses. — Instance. — Eules  governing  deter- 
mination of  question  whether  will  was  duly 
executed.  — Presumptions. 

The  court  of  appeals  cannot,  in  reviewing  questions  arising  on  appeal 
from  surrogates^  courts,  in  cases  commenced  therein  subsequent  to 
September  1,  1880,  re-examine  the  conclusions  of  fact  reached  by 
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the  court  below  except  in  cases  where  the  supreme  court  has 
reversed  their  judgments  upon  such  questions  and  so  certify  in  their 
order  of  reversal.  [*] 

Previous  to  the  adoption  of  section  1337  of  the  Code  of  Civil  Pro- 
cedure, appeals  to  the  court  of  appeals  from  the  decrees  of  surro- 
gates brought  up  for  review  all  questions  whether  of  fact  or  law 
which  were  determined  by  the  court  of  original  jurisdiction,  [*]  but 
now,  except  in  cases  where  the  order  of  the  supreme  court  certifies 
that  the  decree  was  reversed  on  questions  of  fact,  such  appeals  arc 
to  be  determined  in  the  court  of  appeals  solely  upon  the  questions 
of  law  presented.  [']  In  these,  however,  as  in  other  appeals  to  that 
court,  it  will  look  into  the  evidence  given  on  the  trial,  only  for  the 
purpose  of  seeing  whether  there  is  competent  evidence  to  support 
the  conclusions  of  fact  found  by  the  trial  court,  and  if  there  is  it  is 
concluded  by  the  findings.  [*] 

The  rule  that  the  due  execution  of  a  will  might  bo  established  by 
competent  evidence,  even  against  the  positive  testimony  of  the  sub- 
scribing witnesses  thereto,  put  in  statutory  form  by  section  2620, 
had  before  then  been  well  settled,  but  had  previouslj^  existed  by 
force  of  adjudication  alone.  [^] 

Where  an  alleged  last  will  and  testament,  including  the  attestation 
clause,  was  in  the  testator's  handwriting  and  signed  with  his 
undoubted  signature,  and  experts  testified  that  the  signatures  of  the 
witnesses  thereto  were  genuine,  after  a  comparison  of  such  signatures 
with  their  handwriting,  and  it  appeared  that  the  deceased  lived  with 
such  witnesses,  who  were  husband  and  wife,  at  the  time  he  executed 
the  will,  and  that  he  had  previously  executed  another  will  in  accor- 
dance with  the  formalities  required  by  statute  to  which  the  same 
persons  were  witnesses, — Heldy  that  there  was  sufficient  evidence  to 
authorize  the  surrogate  to  find  the  due  execution  of  the  will  not- 
withstanding that  the  witnesses  thereto  denied  that  they  ever  signed 
the  attestation  clause,  and  that  any  of  the  formalities  required  by 
,  law  had  been  complied  with.[",  »«,  ",  »«,  «<>,  »'] 

The  determination  of  the  question  of  fact  involved  in  the  inquiry  as 
to  whether  a  will  has  been  properly  executed  or  not  is  governed  by 
tlie  same  rules  which  control  in  the  trial  of  other  questions  of  fact. 
The  proponent  has  the  afiirmative  of  the  issue,  and  if  he  fails  to 
convince  the  trial  court  by  satisfactory  evidence  that  each  and  every 
condition  required  to  make  a  good  execution  of  a  will  has  been 
complied  with  he  will  necessarily  fail  in  establishing  such  will.  ["] 

Although  the  precise  force,  which  should  be  accorded  to  a  full  attes- 
tation clause  regularly  authenticated  is  not  very  clearly  defined  in 
the  041808,  they  all  agree  that  it  is  entitled  to  great  weight  in  the 
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detenuinatioD  ef  the  question  of  fact  in7olyed,[>',  "]  aad  if  shown 
to  have  been  signed  by  the  witnesses  and  corroborated  either  by 
circumstances  surrounding  the  execution  of  the  instrument,  the 
testimony  of  other  witnesses  to  the  fact  of  due  execution  or  other 
competent  evidence  it  has  been  held  in  many  cases  to  be  sufficient 
to  establish  a  will  signed  by  the  testator  even  against  the  positire 
evidence  of  the  attesting  witnesses.  [",  "] 

It  is  always  considered  as  affording  a  strong  presumption  of  compliance 
with  the  reqtdremeRts  of  the  statute  in  relation  to  the  execution  of 
wills  that  they  have  been  conducted  under  the  supervision  of  ex- 
perienced persons  familiar  not  only  with  the  forms  required  by  the 
law  but  also  with  the  importance  of  a  strict  adherence  thereto. [^*] 
Accordingly  Tieldy  that  such  presumption  arose  in  favor  of  a  will 
containing  a  complete  attestation  clause  drawn  by  the  testator,  who 
had  once  before  correctly  gone  through  the  ceremony  of  executing 
a  will,  n 

Tarrant  •.  Ware  (25  N,  T.  485,  note)  ;[•]  Trustees  of  Auburn  Seminary 
tj.  Calhoun  (25  Id.  422) ;[']  Lewis  v.  Lewis  (11  Id.  224) ;[»]  Jauncey 

;    V.  Thorne  (2  Barb,  Ch,  40);p]  Orser  v.  Orser  (24  N.  F.  52),[»<>J  fol- 

.  lowed  ;  Chaffee  e.  Baptist  Mis.  Conv.  (10  Paige,  85);  Rutherford 
t>.  Rutherford  (1  Den,  83);  Matter  of  Kelmer's  Will  (52  N,  T,  517); 
Lewis  r.  Lewis  (11  N,  Y,  224) ;  Wooley  e.  Wooley  (unreported), 
distinguished.  [*>] 

{Decided  March  21,  1884.) 

Appeal  from  jadgment  and  order  of  general  term  of 
the  sapreme  court,  third  department,  affirming  decree 
of  surrogate  of  Bensselaer  county,  admitting  will  of 
Samuel  Cottrell  to  probate. 

The  opinion  states  the  facts. 

James  Lansing^  for  appellant.  ' 

Robert  H.  McClellaUj  for  respondent. 

RuGEE,  Ch.  J. — In  reviewing  questions  arising  on 
appeals  from  surrogates'  courts  in  cases  commenced 

[*]  therein  subsequent  to  September  1, 1880,  when  the 
last  seven  chapters  of  the  Code  of  Civil  Procedure 

went  into  effect,  we  are  precluded  by  section  1337  of 
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that  Code  from  re-examining  the  conclasions  of  fact 
reached  by  the  court  below,  except  in  cases  where  the 
supreme  court  has  reversed  their  judgments  upon  such 
questions,  and  so  certify  in  their  order  of  reversal  (see 
section  1338). 

Previous  to  the  adoption  of  that  section,  appeals 
[']    from  the  decrees  of  surrogates,  brought  up  for 
review  by  the  appellate  tribunals,  all  of  the  ques- 
tions whether  of  fact  or  law,  which  were  determined 
in  the  court  of  original  jurisdiction. 

Such  appeals  are  now  to  be  determined  in  this 
[']    court  solely  upon  the  questions  of  law  presented, 
except  in  the  special  case  referred  to.  In  the  Matter 
of  Ross  (87  N.  Y.  514) ;  Davis  v.  Clark  {Id.  723). 

In  these  as  in  other  appeals  to  this  court,  how- 
[*]  ever,  we  look  into  the  evidence  given  on  the  trial 
only  for  the  purpose  of  seeing  whether  there  is 
competent  evidence  to  support  the  conclusions  of  fact 
found  by  the  trial  court,  and  if  we  find  such  evidence 
we  are  concluded  by  their  findings. 

The  Code  of  Civil  Procedure*  has  also  put  in 
[•]  the  form  of  a  statutory  enactment,  a  rule  in  rela- 
tion to  the  proof  necessary  to  show  the  valid  exe- 
cution of  a  will,  which  had  indeed  before  then  been 
well  settled,  but  had  previously  existed  by  force  of 
adjudication  alone,  viz.  :  that  the  due  execution  of  a 
will  might  be  established  by  competent  evidence,  even 
against  the  positive  testimony  of  the  subscribing  wit- 
nesses thereto. 

So  much  of  sectian  2620  as  is  material  to  the  point 
under  discussion  reads  as  follows:  '^If  such  a  sub- 
scribing witness  has  forgotten  the  occurrence,  or  testi- 
fies against  the  execution  of  the  will ;  the  will  may 
nevertheless  be  established  upon  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witness- 

*  §  2620. 
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es,  and  also  of  snch  other  circumstances,  as  would  be 
snfflcient  to  prove  the  will  upon  the  trial  of  an  action." 
Although  the  occasions  upon  which  all  of  the  sub- 
scribing witnesses  had  sworn  positively  against  the 
due  execution  of  a  will,  have  been  infrequent  of  late 
years,  a  number  of  such  instances  are  reported  among 
the  earlier  English  cases  that  have  been  cited  with 
approval  in  recent  cases  in  our  courts.     Those  cases 

are  collected  and  commented  upon  in  the  case  of 
[•]    Tarrant  v.  Ware,  by  Judge  Denio,  reported  as  a 

note  to  the  case  of  Trustees  of  Auburn  Seminary 
T.  Calhoun  (25  N.  T.  425).  After  reviewing  the  Eng- 
lish authorities,  and  referring  to  the  evidence  of  sub- 
scribing witnesses,  he  says :  '*  My  purpose  is  to  show 
that  whether  their  denial  of  what  they  had  attested 
l)roceeds  from  perversity  or  want  of  recollection,  the 
testament  may  in  either  case  be  supported."  It  was 
said  by  Judge  Gould  in  Trustees  of  Auburn  Seminary 

V.  Calhoun  {supra) :  "It  is  too  late  to  claim  that 
["]    the  facts  making  due  execution  must  all,  or  any 

of  them,  be  established  by  the  concurring  testi- 
mony of  the  two  subscribing  witnesses.  Both  of  those 
witnesses  must  be  examined,  but  the  will  may  be  estab- 
lished, even  in  direct  opposition  to  the  testimony  of 
both  of  them."  The  principle  here  stated  was  approved  • 
in  Ragg  v.  Rugg  (83  N.  T.  594;. 

In  the  case  of  Lewis  v.  Lewis  (11  iV.  T.  224),  it 
["]    was  said  by  Judge  Allen  :  ''  The  07ius  of  showing 

a  compliance  with  the  statute  devolves  upon  the 
party  seeking  to  establish  the  will,  but  the  formal  exe- 
cution and  publication  may  be  shown  by  persons  other 
than  the  subscribing  witnesses,  or  ivf  erred  from  cir- 
cumstances, as  well  as  established  by  the  direct  and 
positive  evidence  of  the  attesting  witnesses.  It  cannot, 
however,  be  presumed  in  opposition  to  positive  testi- 
mony, merely  upon  the  ground  that  the  attestation 
clause  is  in  due  form,  and  states  that  all  things  were 
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done  which  are  required  to  be  done  to  make  the  instru- 
ment valid  as  a  will. 

In  Jauncey  v.  Thorne  (2  Barb.  Ch.  40),  Chan- 
[•]    cellor  Walworth  states  the  rule  to  be  :  "A  will 

may  therefore  be  sustained  even  in  opposition  to 
the  positive  testimony  of  one  or  more  of  the  subscrib- 
ing witnesses,  who  either  mistakenly  or  corruptly  swear 
that  the  formalities  required  by  the  statute  were  not 
complied  with,  if  from  other  testimony  in  the  case  the 
court  or  jury  is  satisfied  that  the  contrary  was  the 
fact."  To  similar  effect  is  Chaffee  v.  Baptist  Mission- 
ary Convention  (10  Paige,  85). 

In  Orser  v.  Orser  (24  iT.  F.  52),  Judge  Selden 
["]  says:    "A  will  duly  attested  upon  its  face,  the 

signatures  to  which  are  all  genuine,  may  be  admit- 
ted to  probate^  although  none  of  the  subscribing  wit- 
nesses are  able  to  swear  from  recollection  that  the 
formalities  required  by  the  statute  were  complied  with ; 
.  and  even  although  some  of  them  should  swear  posi- 
tively that  they  were  not,  if  the  other  evidence  warrants 
the  inference  that  they  were." 

The  precise  force  which  should  be  accorded  to 
["]  a  full  attestation  clause  regularly  authenticated,  is 

not  very  clearly  defined  in  the  cases,  but  they  all 
agree  in  the  conclusion  that  it  is  entitled  to  great 
weight  in  the  determination  of  the  question  of  fact  in- 
volved (Blake  v.  Knight,  3  Curieis  (Eng.  Eccl.)  547; 
Orser  v.  Orser,  24  iT.  Y.  52). 

A  regular  attestation  clause  shown  to  have  been 
["J  signed  by  the  witnesses  and  corroborated  either  by 

the  circumstances  surrounding  the  execution  of 
the  instrument,  the  testimony  of  other  witnesses  to  the 
fact  of  due  execution,  or  other  competent  evidence, 
has  been  held  in  many  other  cases,  as  well  as  those 
already  cited,  to  be  sufficient  to  establish  a  will  signed 
by  the  testator  even  against  the  positive  evidence  of 
the  attesting  witnesses  to  the  contrary. 
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We  have  been  cited  by  the  appellant's  coansel  to  a 
number  of  cases  in  which  the  courts  have  refused  pro- 
bate to  wills,  where  it  did  not  affirmatively  appear  that 
the  necessary  conditions  had  been  performed,  or  upon 
the  evidence  of  one  or  more  of  the  attesting  witnesses 
to  the  effect  that  some  or  all  of  the  requirements  of  the 
statute  had  not  been  complied  with  in  its  execution 

(Chaffee  v.  Baptist  Miss.  Con.,  10  PaigCy  85 ;  Ruth- 
['"]  erf ord  v.  Rutherford,  1  Den.  33 ;  Matter  of  Kell- 

mer's  Will,  62  N.  T.  617 ;  Lewis  v.  Lewis,  11  If.  T. 
324).  To  these  cases  may  be  added  the  case  of  Wool- 
ey  0.  Wooley,*  recently  decided  in  this  court  Such 
cases  are  quite  frequent  in  the  reports,  and  some  of 
them  arising  under  the  former  practice  by  which  the 
facts  were  reviewed  are  even  cases  where  the  appellate 
courts  have  differed  in  their  view  of  the  weight  of  evi- 
dence with  the  trial  court  and  have  arrived  at  contrary 
conclusions  ;  but  these  decisions  do  not  conflict  with 
the  principles  laid  down  in  the  cases  above  cited.  They 
differ  only  in  the  facts  to  which  the  rules  of  law  are 
applicable- 

The  determination  of  the  question  of  fact  in- 
["]  volved  in  the  inquiry  as  to  whether  a  will  has  been 

properly  executed  or  not,  is  governed  by  the  same 
rules  which  control  in  the  trial  of  other  questions  of 
fact.  The  proponent  has  the  affirmative  of  the  issue, 
And  if  he  fails  to  convince  the  trial  court  by  satisfac- 
tory evidence  that  each  and  every  condition  required 
to  make  a  good  execution  of  a  will  has  been  complied 
with,  he  will  necessarily  fail  in  establishing  such  will. 
It  would  undoubtedly  have  been  competent  for  the 
trial  court  in  this  case  to  have  denied  probate  to  the 
will  in  question  upon  the  evidence  before  it  and  in  that 
event  we  should  have  been  bound  by  its  decision.  This, 

♦  Not  yet  reported ;  decided  February  36,  1884. 
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however,  it  has  not  done,  bat,  oa  the  contrary,  has 
fonnd  that  the  will  was  duly  executed. 

Upon  referring  to  the  evidence  in  the  case  we 
["]  certainly  find  quite  an  unusual  and  extraordinary 
condition.  The  two  persons  purporting  to  have 
signed  this  will  as  siibscribing  witnesses,  not  only  each 
testify  that  none  of  the  formalities  required  by  the 
statute  were  complied  with  in  its  execution  in  their 
presence,  but  also  positively  deny  that  either  of  them 
were  present  at  its  execution  or  signed  its  attestation 
clause.  No  greater  weight  can  be  given  to  that  part 
of  the  evidence  of  these  witnesses  wherein  they  deny 
that  the  several  formalities  required  by  the  statute 
were  unperformed  in  the  execution  of  this  will,  than 
to  their  more  important  testimony  that  they  were  not 
present  on  the  occasion  and  did  not  sign  the  attesta- 
tion clause.  It  follows,  of  course,  that  if  they  do  not 
recollect,  or  perversely  refuse  to  testify  to  the  interview 
itself,  that  they  would  also  deny  the  several  incidents 
which  accompanied  such  an  interview. 

If,  therefore,  it  was  established  by  competent  evi- 
dence that  these  witnesses  were  mistaken  as  to  the  fact 
of  acting  as  witnesses  to  the  execution  of  this  will,  it 
would  almost  necessarily  follow  that  they  were  also 
mistaken  in  their  testimony  as  to  the  several  particulars 
occurring  at  the  time  of  such  signing.  "If  so  import- 
ant a  fact  as  the  signature  of  their  names  as  witnesses 
has  escaped  recollection,  the  accompanying  incidents 

must  have  shared  the  same  fate The  denial  of  the 

principal  event  necessarily  involves  all  the  details  in 
the  same  result ''  (Peebles  v.  Case,  2  jBrae?^.  236).  Upon 
looking  into  the  evidence  we  iind  that  it  was  in  proof 
that  the  testator  boarded  and  lodged  with  the  alleged 
subscribing  witnesses  (who  were  husband  and  wife)  not 
only  at  the  time  the  will  purported  to  have  been  exe- 
cuted but  had  done  so  for  several  years  previous 
thereto.    That  the  husband  had  been  a  subscribing 
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witness  to  a  will  previously  executed  by  the  testator, 
and  that  the  will  in  dispute,  apparently  properly  exe- 
cuted, was  found  among  the  papers  of  the  deceased 
after  his  death.  It  also  appeared  that  the  will,  as  well 
as  the  attestation  clause  was  wholly  in  the  handwriting 
of  the  testator,  and  also  bore  his  undoubted  signature 
at  the  end  thereof.  The  testator  declared  during  his 
last  sickness,  that  the  will  executed  as  he  had  described 
it,  was  either  among  his  papers  or  that  he  had  given 
it  to  his  executor.  A  bag  containing  the  testator's 
papers,  and  among  which  was  the  will  in  question,  was 
produced  by  the  executor  at  a  meeting  of  the  testator's 
relatives,  including  the  contestants,  held  at  such  exec- 
utor's house  on  the  day  of  the  testator's  death,  and  its 
contents  were  then  for  the  first  time  made  known  to 
the  parties  interested,  by  one  of  such  relatives,  who 
read  it  in  the  presence  of  the  persons  there  assembled. 
Specimens  of  the  handwriting  of  each  of  the  subscrib- 
ing witnesses  were  properly  put  in  evidence  on  the 
trial,  and  from  a  comparison  of  such  specimens  with 
the  signatures  of  the  witnesses  to  the  attestation  clause, 
experts  testified  that  such  signatures  were  respectively 
in  the  genuine  handwriting  of  such  witnesses.  But 
little  is  disclosed  by  the  case  with  reference  to  the 
occupation,  condition  or  character  of  the  testator ;  but 
it  does  appear  that  he  was  a  bachelor,  about  fifty  years 
of  age,  and  possessed  of  property  of  the  value  of  about 
$12,000,  that  he  had  been  for  some  time  afflicted  with 
a  disease  from  which  his  death  within  a  short  period 
might  reasonably  have  been  anticipated.  The  will  in 
question  was  the  second  made  by  him  within  a  period 
of  about  five  years,  and  the  subject  of  a  testamentary 
disposition  of  his  property  had  obviously  for  some 
years  been  within  his  earnest  contemplation. 

The  prior  will  duly  canceled  was  put  in  evidence 
on  the  trial,  and  although  its  contents  do  not  appear 
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in  the  record,  it  was  proved  to  have  been  executed  in 
accordance  with  the  forms  prescribed  by  the  statute. 

The  surrogate  has  found  as  a  fact  upon  conflict- 
["]  ing  y^^  competent  evidence,  that  the  subscribing 
witnesses  to  the  will  in  question  in  fact  signed  the 
attestation  clause. 

We  thus  have  an  autographic  will,  not  only  prop- 
erly signed  and  executed  by  the  testator,  but  also  signed 
by  the  witnesses,  and  appearing  upon  its  face  to  be 
entirely  regular,  and  purporting  to  have  been  executed 
with  all  of  the  formalities  and  in  the  manner  required 
by  the  law  to  make  a  good  and  valid  will. 

The  witnesses  to  the  will  have  by  signing  the  attes- 
tation clause,  certified  to  facts  taking  place  upon  its 
execution,  directly  conflicting  with  the  evidence  given 
by  them  upon  the  trial.  To  believe  this  evidence 
requires  us  to  suppose  that  the  testator  deliberately 
forged  the  names  of  witnesses  to  his  will  at  a  time  and 
under  circumstances  when  it  was  just  as  convenient 
for  him  to  have  obtained  their  genuine  signatures 
thereto.  Upon  this  evidence  the  surrogate  has  refused 
to  give  credit  to  their  testimony,  and  must,  we  think, 
necessarily  have  found,  for  reasons  appearing  sufficient 
to  him,  that  none  of  the  evidence  given  by  them  was 
entitled  to  belief.  While  no  motive  or  reason  appears 
upon  the  face  of  the  evidence  incorporated  in  the 
record  before  us,  for  imputing  corruption  or  perjury 
to  the  subscribing  witnesses  in  giving  such  evidence, 
yet  to  believe  what  they  testify  to  on  the  subject 
involves  consequences  so  unnatural  and  improbable 
["]  that  we  are  constrained  to  hold  that  the  surrogate 
was  justified  in  discrediting  their  testimony. 

The  affirmative  evidence  tending  to  show  an  omis- 
sion on  the  part  of  the  testator  and  witnesses  to  comply 
with  the  requirements  of  the  law  in  the  execution  of 
the  will  having  been  thus  discredited  by  the  court  be- 
low, it  only  remains  to  determine  whether  there  was 
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within  the  rule,  sufficient  eyidonce  of  the  facts  to 
authorize  the  surrogate  to  find  the  due  execution  of 
the  will. 

It  would  seem  from  the  language  of  the  Code,  that 
["]  proof  of  the  handwriting  of  the  testator  and  of  the 
subscribing  witnesses  to  a  proper  attestation 
clause,  were  regarded  as  the  most  important  and  con- 
clusive facts  on  the  trial  of  an  issue  as  to  a  proper  ex- 
ecution of  a  will.  Such  evidence,  in  connecticm  with 
other  circumstances  tending  to  prove  its  due  execution, 
would  seem  within  all  of  the  authorities  to  justify  a 
decree  admitting  it  to  probate,  even  against  the  posi- 
tive evidence  of  the  subscribing  witnesses. 

It  is  always  considered  to  afford  a  strong  presump* 
tion  of  compliance  with  the  requirements  of  the 
["]  statute  in  relation  to  the  execution  of  wills,  that 
they  have  been  conducted  under  the  supervision 
of  experienced  i)ersons,  familiar,  not  only  with  the 
forms  required  by  the  law,  but  also  with  the  import- 
ance of  a  strict  adherence  thereto  (Chambers  v.  Queen's 
Proctor,  2  Curteis  [Eng.  Eccl.]  415  ;  In  re  Kellum,  62 
N.  Y.  619 ;  Gove  v.  Go  wen,  3  CutUis  [Eng.  EccL]  151 ; 
Peck  V.  Carey,  37  N.  T.  9). 

We  think  that  that  presumption  also  arises  in 
[••]  this  case.  The  testator  had  not  only  once  cor- 
rectly gone  through  the  ceremony  of  executing  a 
will,  but  by  drawing  the  attestation  clause  in  question, 
he  had  at  the  time  necessarily  brought  before  his  mind 
each  one  of  the  conditions  imposed  by  the  statute  as 
necessary  to  its  valid  execution.  It  is  quite  unreason- 
able to  suppose  that  such  a  person  having  drawn  and 
signed  a  will,  and  having  added  thereto  a  proper  attes- 
tation clause  should  have  provided  witnesses  therefor, 
and  required  them  to  sign  a  certificate  to  the  effect  that 
each  of  the  required  formalities  had  then  been  observed, 
without  also  providing  for  their  actual  performance. 
He  had  knowledge  of  the  necessity  of  the  act  required, 
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to  the  validity  of  the  business  he  was  then  transacting, 
and  to  hold  that  he  omitted  it  would  require  ns  to  as- 
cribe to  him  the  intention  of  i)erforming  a  vain  and 
useless  ceremony  at  the  expense  of  time  and  labor  to 
himself.  The  presumptions  arising  from  the  certificate 
of  the  subscribing  witnesses,  and  the  supervision  of  an 
experienced  person,  that  the  requisite  formalities  were 
complied  with,  are  fortified  by  the  acts  and  conduct  of 
the  testator.  Nearly  three  years  elapsed  between  the 
date  of  the  will  and  the  death  of  the  testator,  and  he 
had  therefore  ample  time  and  opportunity  to  supply 
any  defects -in  its  execution,  if  any  existed,  but  at  the 
last  moment,  when  the  subject  of  a  will  was  brought  to 
his  attention,  he  evidently  supposed  that  he  had  made 
a  valid  testamentary  disposition  of  his  property. 

It  also  appears  that  it  was  executed  while  the  testa- 
tor was  living  in  the  family  of  the  alleged  witnesses  ; 
that  one  of  them  had  formerly  acted  in  a  similar  capa- 
city for  him,  and  that  they  were  both  persons  who,  for 
convenience  as  well  as  from  their  relations  to  the  testa- 
tor, would  naturally  have  been  selected  as  witnesses  to 
a  will  drawn  by  himself,  and  whose  execution  he  per- 
sonally supervised. 

We  think  the  various  circumstances  to  which  we 
have  referred  in  connection  with  the  full  and  reg- 
["]  ular  attestation  clause  in  the  handwriting  of  the 
testator,  proved  to  have  been  signed  by  the  wit- 
nesses, were  sufficient  to  authorize  the  finding  by  the 
court  below  establishing  the  will. 

Of  course  no  controversy  can  arise  in  this  case  over 
the  question  as  to  the  real  intention  of  the  testator  in 
the  disposition  made  by  this  will  of  his  property,  for 
not  only  were  his  wishes  deliberately  formed,  but  they 
are  recorded  in  his  own  handwriting  which  implies  care 
and  deliberation  on  his  part  in  framing  its  provisions 
and  directions.  It  is  the  duty  of  the  court  to  carry 
into  effect  a  testator's  intentions  when  they  can  be  dis- 
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covered,  provided  they  do  not  contravene  any  provmon 
of  law. 

It  follows  from  these  views  that  the  jadgment  ap* 
X)ealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 


BRISBANE  V.  BRISBANE. 

Supreme     Court,     Second    Department,    Kings 
County,  Special  Term,  June,  1884. 

§§  1773,  2281. 

Divorce. — Striking  out  answer  of  defendant  in  act  ion  for ,  for  contempt. 

The  court  has  power  to  strike  out  the  answer  of  a  defendant,  in  an 
action  for  divorce,  who  is  in  contempt,  in  disobeying  an  order, 
requiring  him  to  pay  the  plaintiff  counsel  fees  and  alimony.  This 
power  was  not  affected  by  the  second  part  (chapters  XIV. — XXII.) 
of  the  Code  of  Civil  Procedure. 

Walker  «.  Walker  (82  K  Y.  260),  followed. 

{Decided  June  16,  1884.) 

Motion  by  plaintiff  to  strike  oat  the  defendant's 
answer  for  failure  to  comply  with  order  requiring  him 
to  pay  counsel  fee  and  alimony  to  her. 

This  in  an  action  by  a  wife  against  her  husband  for 
absolute  divorce. 

Further  facts  are  stated  in  the  opinion. 

Brewster  Kissam^  for  motion. 

F.  H.  Van  VecMen^  opposed. 

Bartlett,  J.— This  is  a  motion  to  stnke  out  the 
answer,  unless  the  defendant  shall,  within  five  days, 
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pay  to  the  plaintiff  the  counsel  fee  and  alimony  he  has 
heretofore  been  ordered  to  pay.  There  is  no  controversy 
before  me  as  to  the  facts.  An  order  has  been  duly 
made  requiring  the  defendant  to  pay  alimony  at  the 
rate  of  $25  a  week  and  a  counsel  fee  of  $500.  In  March 
last  the  defendant  was  personally  served  with  a  copy 
of  this  order,  and  a  demand  was  made  upon  him  for 
payment  of  the  same,  due  at  that  time  thereunder,  then 
amounting  to  $1,626  :  he  paid  nothing,  and  the  moving 
papers  indicate  that  he  has  kept  out  of  the  State  since 
then  to  avoid  making  payment  under  the  compulsory 
process  of  the  court.  His  counsel  does  not  contradict 
the  allegations  to  this  effect,  but  relies  solely  upon  the 
objection  that  the  court  has  no  power  to  punish  the 
defendant  for  his  disregard  of  its  former  order  by  now 
striking  out  his  answer. 

The  power  thus  questioned  undoubtedly  exists  un- 
less it  has  been  taken  away  by  competent  legislation 
since  the  orders  were  made,  which  were  reviewed  by 
the  court  of  appeals  in  the  case  of  Walker  v.  Walker 
(82  JV.  Y.  260).  These  orders  were  similar  to  that, 
which  the  plaintiff  seeks  in  the  present  suit,  and  were 
sustained  on  the  ground  that  the  supreme  court  of 
this  State  on  its  equity  side  has  all  the  power  and 
authority  that  formerly  belonged  to  the  court  of  chan- 
cery in  England,  and  that  the  power  to  refuse  to  hear 
a  defendant  when  he  was  in  contempt  had  long  been 
exercised  by  that  tribunal. 

But  the  defendant's  counsel  argues  that  the  court 
has  been  deprived  of  this  power  by  the  second  part  of 
the  new  Code  of  Civil  Procedure  (chapters  XIV.  to 
XXIL)  which  went  into  effect  after  the  orders  were 
made,  which  were  the  subject  of  review  in  the  Walker 
case,  and  he  refers  to  sections  1773  and  2281,  as  pre- 
scribing the  only  course  now  permitted  by  law  in. such 
a  case  as  the  present. 

I  do  not  think  these  provisions  are  intended  to  affect 
Vol.  v.— 23 
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the  chancery  i>ower  to  disregard  the  answer  of  the  de- 
fendant who  is  in  contempt.  It  is  true  that  section 
1773,  does  provide  for  proceedings  tinder  title  third  of 
chapter  XVIL  of  the  Code,  to  punish  a  husband  in  de- 
fault for  non-payment  of  alimony,  and  under  section 
22S1,  which  is  included  in  that  title,  a  fine  or  sentence 
of  imprisoiament,  or  both  may  be  inflicted  upon  him. 
So  far  as  punishment  by  fine  or  imprisonment  is  con- 
cerned, he  must  now  be  proceeded  against  as  prescribed 
by  that  portion  of  the  Code.  I  find  nothing,  however, 
to  indicate  an  intention  on  the  part  of  the  legislature 
to  protect  parties,  who  are  thus  punishable  against  other 
and  different  consequences  of  their  contempt,  when 
those  consequences  do  not  involve  fine  or  punishment, 
and  are  such  as  have  heretofore  been  visited  upon  dis- 
obedient parties  in  the  exercise  of  the  established 
powers  of  the  court. 

This  view  renders  it  unnecessary  to  consider  the 
question  whether  the  power  here  invoked  is  one  of 
those  inherent  powers  of  the  court  under  the  constitu- 
tion which  the  legislature  cannot  take  away  by  statute* 
I  do  not  think  the  legislature  has  tried  to  take  it 
av^ay. 

In  my  opinion  the  decision  of  the  court  of  appeals 
in  Walker  v.  Walker,  already  cited,  as  to  the  power  of 
the  supreme  court  to  strike  out  the  answer  of  a  dis- 
obedient defendant  in  a  divorce  suit,  is  a  statement 
of  the  law  on  the  subject  as  it  exists  to-day,  no  less 
than  of  the  law  as  it  existed  at  the  time  the  orders  there 
in  question  were  made. 

A  proper  case  for  the  exercise  of  the  power  is  pre- 
sented on  this  application,  and  the  motion  of  the  plaint* 
iff  should  be  granted. 
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HILTON  V.  SINSHEIMER. 

N.    Y.  COUBT    OF    COKMOK    PleAS,    SPECIAL    TeBM, 

May,  1884. 
§461. 

f'ktUiouB  luiiM, — C<n&t  of  common  plea$  map  amend  judffmsiU  itf  du- 

Met  eourty  after  JUing  of  trameript  tnth  county  tUrh^  by  correcting 

name  of  defendant,  — Deteription  of  person  designated  byJictUioue 

name^  token  not  neeeeeary. 

The  N.  T.<sourt  of  common  pleas  has  authority  to  amend  a  judgment, 
execution  and  all  proceedings  before  and  after  judgment,  by  cor- 
recting the  name  of  a  party  where  the  judgment  is  a  judgment  of 
such  court,  by  virtue  of  the  filing  with  the  county  clerk  of  a  tran- 
script from  a  district  court. 

Where  the  first  name  only  of  a  defendant  is  unknown,  and  that  fact 
is  stated  iu  the  summons,  and  he  is  therein  designated  by  a  fictitious 
name,  the  plaintiff  need  not  add  a  further  description  identifying 
the  person  intended,  unless,  there  is  some  necessity  therefor,  and 
there  is  no  such  necessity  in  an  ordinary  action  on  contract,  in  which 
the  defendant  is  personally  served. 

{Decided  May  27,  1884.) 

Motion  by  plaintiff  that  the  judgment,  execution, 
and  all  proceedings  herein,  be  amended  by  correcting 
the  first  or  given  name  of  the  defendant. 

This  action  was  originally  brought  iu  the  first  dis- 
trict court  in  the  city  of  New  York  to  recover  on  con- 
tract. The  defendant  was  described  in  the  summons, 
the  judgment  and  all  subsequeat  proceedings  as 
^^  Solomon  Sinsheimer,  the  first  name  being  fictitious, 
his  Christian  name  unknown  to  plaintiff."  The  de- 
fendant was  personally  served  with  the  summons,  and 
judgment  taken  by  default.  A  transcript  of  the  judg- 
ment was  filed  in  the  office  of  the  clerk  of  the  city  and 
connty  of  New  York,  and  an  execution  issued  to  the 
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sheriff  of  the  said  city  and  county.  Proceedings  sup- 
plementary to  execution  were  instituted  on  said  judg- 
ment in  the  N.  Y.  court  of  common  pleas,  and  there- 
after, the  plaintiff  haying  learned  that  the  defendant's 
given  name  was  Samuel,  he  made  this  motion. 

Edgar  J.  Phillips j  for  the  motion. 

Henry  Wehle  {Wehle  <fe  Jordan^  attorneys),  op- 
posed. 

J.  P.  Daly,  J. — We  have  authority  to  amend  the 
judgment,  execution,  and  all  proceedings  before  and 
after  judgment,  by  correcting  the  name  of  a  party 
under  section  451  of  the  Code,  where  the  judgment  is  a 
judgment  of  the  court  by  virtue  of  the  filing  with  the 
county  clerk  of  a  transcript  from  a  district  court. 
When  the  first  name  only  of  a  defendant  is  unknown, 
and  that  fact  is  stated  in  the  summons,  and  he  is 
therein  designated  by  a  fictitious  name,  it  is  not  neces- 
sary to  add  a  further  description  identifying  the 
person  intended,  unless  there  is  some  necessity  there- 
for. There  was  no  such  necessity  in  this  case,  and 
section  451  was  fully  complied  with. 

Motion  to  amend  all  proceedings  granted  with  $10 
costs. 
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WALSH  V.  SCHULZ,  Impleaded,  etc. 

City  Court  of  New  York,  Special  Term,  June,' 

1884. 

§§  600,  601. 

Mcaneration  of  bail — When  cannot  he  granted  after  anrnmer — Authority  to 
grant —  Construction  of  section  QOl  of  the  Code, 

Ball  cannot  be  exonerated  after  answer  in  an  action  against  them,  on 
account  of  the  death  of  their  principal.  After  answer,  the  time  to 
apply  for  exoneration  on  that  ground  has  expired,  and  the  court  has 
no  power  to  extend  such  time,  or  to  exonerate  the  bail.[*,  'J 

After  answer  in  an  action  against  bail,  the  surrender  of  the  original 
defendant,  is  the  only  ground  upon  which  the  bail  can  be  exonerated, 
and  they  can  be  exonerated  after  answer  only  in  cases  in  which  the 
time  to  m£^e  surrender  has  been  extended  by  order  of  the 
court.*['] 

The  Code  of  civil  Procedure  contains  the  only  authority  for  exoner- 
ating bail,  and  they  must  bring  themselves  within  its  provisions,  or 
their  application  for  exoneration  must  be  denied. ['] 

(Decided  June  18,  1884.)  ^ 

Motion  ill  an  action  against  bail  for  their  exonera- 
tion. 

SuflScient  facts  are  stated  in  the  opinion. 

Charles  Wehle,  for  motion. 

James  FLynn^  opposed. 

McAdam,  Ch.  J.— Section  191  of  the  old  Code  of 
Procedure  re-enacted  the  cases  for  exonerating  bail,  pro- 
vided for  in  the  Revised  Statutes,  as  amended  by  the 

*  3ee  Lawrence  v.  Fox  well,  5  iV.  F.  Monthly  Law  BuL  30;  Dou- 
glas V.  Haberstro,  21  Hun,  820;  S.  C,  69ISw.  iV.  194;  Knappc.  An- 
derson, 71  K  r.  400.    - 
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act  of  1845,  chap.  231  (Levy  v.  Nicholas,  19  Abb.  Pr. 
282 ;  S.  C,  1  Bobt.  614).  Sections  600  and  601  of  the 
present  Code  of  Civil  Procedure  were  sabstitated  for 
the  provisions  of  law  previously  iniorce  on  the  same 
subject.  The  determination  of  the  present  application 
depends,  therefore,  upon  the  construction  to  be  placed 
on  those  sections. 

Section  600  provides  that  in  certain  specified  cases, 
the  court  may  "  before  the  expiration  of  the  time  to 
answer,'*  and  upon  notice  to  the  adverse  party,  make 
such  an  order  for  the  relief  of  the  bail  as  justice 
requires.  Section  601  provides  that  except  in  an  action 
to  recover  a  chattel,  the  bail  must  be  exonerated  when 
either  of  the  following  events  occurs  "before  the 
expiration  of  the  time  to  answer"  in  an  action  against 
them :  1.  The  death  of  the  original  defendant.  S.  His 
legal  discharge  from  the  obligation  to  render  himself 
amenable.  3.  His  surrender  to  the  sherriflE  of  the 
county,  &c.  The  same  section  also  provides,  that 
"  where  either  event  occurs,  after  the  commencement 
of  the  action  against  the  bail,  the  court  may  in  its  dis- 
cretion impose  the  plaintiff's  costs  and  expenses, 
incurred  after  the  return  of  the  execution  against  the 
person,  as  a  condition  of  allowing  the  exoneration." 

The  first  portion  of  section  601,  therefore  enumer- 
ates the  events  in  which  the  discharge  must  be  granted, 
one  at  least  of  which  must  occur  "before  the  expira- 
tion of  the  time  to  answer,"  and  the  second  x>ortion  of 
the  same  section,  interpreted  in  harmony  with  it,  is  by 
necessary  implication  made  to  read,  where  either  event 
occurs  after  the  commencement  of  the  action  against  the 
bail  (and  before  the  expiration  of  the  time  to  answer), 
the  court  may,  in  its  discretion,  impose  the  payment 
of  costs,"  etc.  This  is  in  accord  with  the  rule  of  inter- 
pretation of  statutes  which  requires  that  all  the  parts 
must  be  made  consonant  to  each  other;  that  which 
follows,  with  what  went  before  {Patterns  Dwarris  an 
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StatvieB^  128),  and  is  also  in  harmony  with  the  practice 
which  prevailed  under  the  Revised  Statutes,  of  requir- 
ing the  bail,  where  they  applied  for  exoneration  after 
salt  brought,  to  pay  the  costs  of  the  action.  That  it  is  the 
proper  construction  is  evidenced  by  the  balance  of  the 
section,  which  reads  '^and  the  court  may,  by  an  order, 
made  on  notice  to  the  adverse  party,  grant  such  fur- 
ther time  as  it  deems  just,  after  answer,  for  the  sur- 
render of  the  original  defendant.    In  that  case  his 
surrender  within  the  time  so  granted  has  the  same 
effect  as  if  it  had  been  made  before  answer."    The 
P]    provision  of  the  Code  last  referred  to  demonstrates 
.  that  *' after  answer,"  the  surrender  of  the  original 
defendant  is  the  only  ground  upon  which  the  bail  may 
be   exonerated,  and  they  can  be  exonerated,   after 
answer,  only  in  cases  in  which  the  time  to  make  the 
suirender  has  been  extended  by  order  of  the  court. 
This  provision  gives  the  court  a  discretion  to  exonerate 
the  ball  at  any  time,  pending  the  action,  on  surrender- 
ing the  principal,  but  it  does  not  give  such  power  or 
discretion  in  case  the  defendant  dies  or  is  legally  dis- 
charged so  that  he  cannot  be  surrendered.    There  may 
be  reason  for  this .  distinction,  for,  according  to  the 
terms  of  the  bail  piece,  the  plaintiff  is  entitled  to  the 
body  of  the  debtor  or  the  money.    The  legal  effect  of 
the  bond  is  that  the  plaintiff  shall  have  one  or  the 
other.    The  penalty  may  be  severe,  but  it  is  a  risk 
the  bail  have  voluntarily  assumed.  It  would  have  been 
absurd  to  have  inserted  in  the  Code  a  provision  grant- 
ing time  for  the  principal  to  die,  or  to  be  otherwise 
legally  discharged,  because  these  are  acts  which  the 
bail  cannot  ordinarily  control.    The  surrender  of  the 
original  debtor  is  a  thing  they  might  eventually  accom- 
plish, for  the  old  theory  was  that  the  bail  have  their 
principal  upon  a  string,  and  may  pull  the  string  when- 
ever they  please  (6  Modern  M.  231,  247).    Later  expe* 
rience  has  shown  that  some  debtors,  like  certain  fish, 
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require  longer  and  stronger  lines  and  efforts  than  others, 
to  bring  them  nnder  proper  control,  and  hence  the 
provision  in  regard  to  granting  time  to  the  bail  to  make 
every  honest  effort  to  recapture  and  surrender 
[']  their  principal,  was  inserted.  As  the  Code  con- 
tains the  only  authority  for  exonerating  bail,  they 
must  bring  themselves  within  its  provisions,  or  the 
application  for  exoneration  must  be  denied.  Under 
the  Revised  Statutes  the  limitation  of  eight  days  after 
the  return  of  a  ca.  sa,  (2  Ji.  S.  383,  §  34)  for  the  exoner- 
ation of  bail  was  not  only  regarded  as  a  statute  of  lim- 
itations, but  a  period  fixed  by  a  statute  within  which 
only  it  could  be  done  {Graham'' $  Pr.  2d  ed.  434;  2 
Paine  &  Duei''8  Pr.  31, 32  ;  1  Comyn^s  Dig.^  title  Bail, 
*'  R.  6  :"  Rawlinson  v.  Gunston,  6  Term  JR.  284).  The 
court  has  no  more  power  to  extend  the  time  than  it 
has  to  extend  the  statute  of  limitations  or  the  time  to 
appeal.  There  are  many  actions  and  rights  given  by 
statute,  provided  they  are  brought  or  asserted  within 
a  limited  time,  which  the  courts  have  no  power  to  allow 
afterwards  (for  examples  see  Jackson  v.  Wisebum,  6 
Wend.  136 ;  Caldwell  v.  The  Mayor,  9  Paige,  672 ; 
Bank  of  Monroe  v.  Widner,  11  Id.  529  ;  Wait  v.  Van 
Allen,  22  N.  T.  321 ;  Humphrey  v.  Chamberlin,  11  Id. 
,  376 ;  Grout  v.  Cooper,  9  Hun,  326 ;  Jackson  id.  Wood, 
24  Wend.  443 ;  Selover  v.  Coe,  63  N.  Y.  438 ;  Nat.  St. 
B'k  V.  Boylan,  2  Ahb.  N.  C.  216).  It  is  practically  the 
same  in  regard  to  the  right  of  bail  to  be  exonerated. 
Prior  to  the  statute  the  rule  was,  if  the  principal  died 
at  any  time  before  the  return  of  the  ca.  sa.,  the  bail 
was  discharged  ;  but  if  he  died  after  the  ca.  sa.  was 
returnable,  although  the  return  was  filed,  the  bail  was 
charged  and  the  court  could  not  relieve  them  (2  Paine 
&  Duefs  Pr.  31).  The  Revised  Statutes  relaxed 
this  rule  by  allowing  the  bail  eight  days  after  suit 
brought  within  which  to  seek  exoneration,  and  now 
the  Code  extends  the  time  to  apply  for  exoneration 
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in  case  the  principal  dies  "before  the  time  to  answer 
expires,"  but  not  afterwards.  The  bail  in  the  present 
case  answered  without  api)lying  for  exoneration,  and 
the  principal  died  after  the  time  for  answering  herein 

had  expired.  According  to  the  Code,  as  Ihave  in- 
[*j    terpreted  it,  the  application  was  not  made  in  time  ; 

the  statute  has  run  against  the  right  to  api>ly  for  ex- 
oneration ;  there  is  no  power  in  the  court  to  extend  the 
time,  and  the  application  to  exonerate  the  bail  must 
be  denied. 


CASPER,  Respondent,  v.  WALLACE,  et  al., 
Appellants. 

StrPERiou  Court,  General  Term,  January,  1884. 

§§  648,  649. 

Attachment  levied  upon  chose  of  action — Conversion  of   checks j  fact 

constituting. 

Where  defendants  made  their  check  payable  to  the  order  of  **  A."  who 
endorsed  and  delivered  it  to  **  B."  (the  plaintiff),  who  presented  it 
nt  the  bank  upon  which  it  was  drawn,  for  certification,  which  was 
refused,  and  tlie  party  offering  the  check  was  directed  to  go  to  the 
defendants,  makers  of  the  chock,  and  upon  presentation  of  check 
to  defendants,  they  wrote  another  check,  payable  to  the  order  of  A. 
and  delivered  it  to  B.,  at  the  same  time  mutilating  the  original 
check  by  tearing  off  the  names  of  the  defendants.  Plaintiff  de- 
manded a  check  payable  to  his  order  and  being  refused,  then  de- 
manded the  return  of  the  original  check,  and  was  refused: — Held^ 
that  these  facts  constituted  a  conversion  of  the  original  check.  [*] 

In  on  action  by  the  creditors  of  A.  in  which  an  attachment  issued,  the 
sheriff  claimed  to  levy  upon  the  original  check  in  the  hands  of  de- 
fendants, but  did  not  take  possession  of  same,  but  told  defendants 
to  keep  it  for  him : — Held,  that  this  action  of  the  sheriff  did  not  con- 
stitute a  levy,  as  the  sheriff  did  not  take  the  check  into  his  actual 
custody  {Code  Civ,  Pro,  §§  648,  649) ;  also  that  by  the  act  of  conver- 
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aioQ  of  the  check  by  defendants  the  character  of  the  check  was  de» 
stroyad,  and  ceased  to  be  a  chose  in  action  liable  to  leTy»^G.[*l    . 
{Decided  March  8,  1884.) 

Appeal  by  defendants  from  judgment  entered  upon 
verdict  of  jury  in  favor  of  plaintiff. 

The  action  was  for  damage  for  conversion  of  check. 
The  court  directed  a  verdict  for  plaintiff.  The  facts  in 
the  case  appear  fully  in  the  opinion  of  the  court. 

Blumenstiel  &  Hirschy  for  appellants. 
Stern  &  Meyers^  for  respondent. 

Sedgwick,  Ch.  J.— The  following  facts  appeared 
in  testimony.  The  defendants,  through  one  of  their 
firm,  bought  in  Washington,  of  one  Strasburger,  his 
stock  of  goods  for  cash,  about  January  10,  1882.  The 
agreement  implied  was  that  in  part  payment  of  the 
cash,  he  should  give  to  Strasburger,  the  defendants' 
check  on  a  bank  in  New  York,  for  $3,500 ;  for  the  pur- 
pose of  drawing  such  a  check,  Strasburger  handed  to 
him  a  blank  check  on  a  Washington  bank.  He  struck 
out  the  name  of  the  bank,  but  intentionally  omitted  to 
write  in  the  name  of  defendant's  bank.  And  also  in- 
tentionally, instead  of  the  true  date  of  the  bargain,  he 
-wrote,  December  10, 1882.  Strasburger  did  not  per- 
ceive these  things  at  first,  but  shortly  after  the  defend- 
ant's departure  from  the  place,  noticed  that  the  bank 
had  not  been  named,  but  noticed  that  only.  Strasbur- 
ger sent  the  check  by  a  messenger  to  the  defendant, 
before  he  left  town,  and  the  defendant  wrote  in  the 
name  of  the  bank — the  Ninth  National  Bank, — ^bat 
intentionally  took  the  opportunity  to  strike  from  the 
check  the  words  **  or  order."  The  defendant  at  the 
time  of  giving  the  check  in  the  first  instance,  had 
arranged  with  the  attorney  of  Strasburger,  that  the 
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latter  should,  the  next  mornisg,  call  at  defendant's 
store  in  New  York  and  obtain  in  place  of  the  check 
given  a  regular  check  of  defendants.  The  attorney 
went  on  the  car  to  New  York  the  same  day.  The 
plaintiff,  bis  stepson,  met  him  on  his  arrival  and  went 
with  him  to  the  hotel  where  he  stopped.  There  he 
asked  the  plaintiff  to  give  him  the  plaintiff's  check  for 
the  check  in  question.  The  plaintiff  did  not  know  for 
what  purpose  the  attorney  wanted  the  check  nor  did 
he  ask  him.  The  attorney  as  a  witness  explained  that 
his  object  was  to  get  money  as  early  as  possible  the 
next  morning  for  the  purpose  of  paying  certain  credi- 
tors of  Strasburger,  who  was  in  a  failing  or  actually 
insolvent  condition.  On  the  morning  of  the  11th 
January,  one  of  the  defendants  went  to  the  bank,  and 
according  to  his  testimony:  ''I  asked  them,  if  this 
check  were  presented,  they  should  come  down  and 
bring  the  checks  and  I  would  give  regular  checks,  as 
they  agreed  in  Washington,  that  they  would  take." 
On  the  same  morning,  the  plaintiff  went  to  defend- 
ant's bank  and  asked  that  the  check  in  question  be 
certified.  The  cashier  said  that  he  was  not  familiar 
enough  with  the  signature  and  also  because  the  name 
of  the  bank  was  written  above  an  erasure,  he  would 
not  certify  it,  but  that  plaintiff  should  go  down  to  de- 
fendant^'  office  and  if  they  wanted  it  paid,  they  would 
send  a  mesaenger  and  then  the  bank  would  pay  it. 
The  plaintiff  told  Strasburger' s  attorney  of  this,  and 
the  two  went  to  defendant's  office.  As  to  what  was 
then  done,  one  of  the  defendants  testified  that  the  two 
came  in.  The  attorney,  and  not  the  plaintiff,  was  in 
possession  of  the  eheqk.  The  attorney  said  he  had 
been  to  the  bank  and  they  did  not  know  him  up  there, 
and  had  told  him  he  had  better  get  another  check. 
The  defendant  took  the  check  in  question  and  directed 
his  clerk  to  draw  a  check  for  the  same  amount  to  the 
order  of  Strasburger.    The  attorney  took  this  check 
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and  was  going  out.  Before  he  tnrned  back  the  de- 
fendant tore  off  the  signature  to  the  check  in  this  ac- 
tion. Then,  the  attorney  said,  "I  want  this  check 
made  out  to  my  order  as  attorney  for  Strasburger.  I 
have  not  any  time  to  lose,  and  if  you  don't  do  that  I 
shall  have  to  send  the  check  to  Washington  and  have 
to  stay  here  until  I  get  the  money."  The  defendant 
answered  that  he  supposed  he  would  have  to  do  that. 
The  attorney  asked  the  defendant  to  give  him  back 
the  other  check,  because  the  signatures  were  tprn  off. 
The  attorney  then  went  out,  and  in  about  an  hour  re- 
turned and  said  '^some  one  by  the  name  of  Casper 
owned  that  check."  The  plaintiff,  Mr.  Casper,  was 
not  there  at  the  time.  That  was  the  first  time  the  at- 
torney mentioned  the  name  of  plaintiff  in  connection 
with  that  check.  The  plaintiff  and  his  witnesses 
thoroughly  contradicted  the  testimony  given  by  the 
defendant  who  was  a  witness.  But,  as  the  case  was 
taken  from  the  jury,  the  most  favorable  construction 
of  the  whole  evidence,  is  due  to  the  defendants. 

The  same.day  or  the  next,  certain  parties  in  an  action 
against  Strasburger  procured  an  order  of  attachment 
against  his  property.  The  deputy  sheriff  served  on 
the  defendants  a  copy  of  the  attachment.  He  swore 
he  did  not  take  the  check  into  his  possession  but  he 
saw  the  check  at  defendants'  office  and  told  one  of 
them  to  keep  it  for  him. 

This  action  is  for  a  conversion  of  the  check,  from 
which  the  defendants  tore  off  the  signature. 

One  of  the  defenses  is,  "  that  the  check  referred  to 
in  the  said  complaint,  prior  to  the  commencement  of 
this  action,  belonged  to  one  Hart  L.  Strasburger  of 
Washington,  and  that  the  same  was  delivered  to  the 
defendants,  by  the  attorney  of  the  said  Strasburger, 
and  in  lieu  thereof,  the  said  defendants  delivered  to 
said  attorney  another  check  of  like  amount,  which 
check  has  never  been  rf^tnrned  to  said  defendants."    It 
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will  be  observed  that  the  tendency  of  defendants'  testi- 
mony is  to  support  this  defense. 

A  second  defense  is,  that  Strasburger,  being 
[']  the  owner  of  said  check  and  claiming  to  be  entitled 
to  the  amount  thereof,  was,  at  the  time  of  the 
alleged  conversion,  indebted  to  various  parties  for 
goods  sold,  in  amounts  alleged  in  the  answer  and  in  all 
more  than  $3,500,  that  actions  were  commenced  by 
said  parties  in  this  state,  and  that  in  them  orders  of 
attachment  of  the  property  of  Strasburger  were  duly 
made,  and  under  them,  the  sheriff  did  attach  and  levy 
upon  all  property  of  Strasburger  in  the  possession  of 
these  defendants,  including  any  check  given  to  said 
Strasburger  or  the  plaintiff,  his  agent,  and  the  moneys, 
if  any,  due  and  owing  thereunder. 

Some  of  the  objections  to  the  plaintiff's  recovery  in 
this  case  depended  up)on  the  check  in  question  not 
being  a  negotiable  instrument,  one  of  the  defendants 
having  stricken  from  the  check  the  words  ''or  order." 
The  defendant,  who  was  a  witness,  swore  that  the 
paper  being  in  his  possession  for  another  purpose,  he 
struck  these  words  out.  He  did  so  tortiously,  and 
could  not  by  such  an  act  without  the  agreement  of 
the  other  party  change  the  character  of  the  chose  in 
action.    No  further  attention  need  be  given  to  this. 

Before  the  Code  of  Civil  Procedure  it  was  the  law,, 
that  *'a  debt  evidenced  by  a  negotiable  security, 
whether  due  or  not,  so  long  as  it  is  in  the  hands  of  the 
attachment  debtor,  can  be  attached  by  serving  the 
attachment  upon  the  maker  of  the  security."  Bills  v. 
National  Park  Bank  of  N.  Y.,  89  iT.  T.  343. 

Under  the  Code  Civ.  Pro.  §  648,  the  attachment  may 
be  levied  upon  a  cause  of  action  arising  upon  contract 
including  a  promissory  note  or  other  instrument  for 
the  payment  of  money  only,  negotiable  or  otherwise, 
whether  i)ast  due  or  yet  to  become  duej  and  by  section 
649  this  levy  must  be  made  upon  an  instrument  for 
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the  payment  of  money,  by  taking  the  same  into  the 
sheriflTs  ** actual  custody." 

If  Strasburger  were  plaintiff  it  would  become  essen- 
tial tathe  defense  to  establish  that  the  check,  alleged 
to  have  been  converted,  had  been  taken  into  the  actual 
custody  of  the  sheriff.  In  this  case  the  first  defense  is, 
that  the  check  in  this  action  had  been  delivered  by 
Strasburger  to  the  defendants  and  in  lieu  thereof 
[']  ano  ther  check  was  given,  and,  the  testimony  shows, 
that  the  defendants  immediately  destroyed  the 
character  of  the  check  delivered  to  them  by  tearing  off 
the  signature,  showing  that  they  assumed  they  were 
the  owners  of  that  check  and  entitled  to  do  that  act. 
The  check  ceased  to  be  ft  chose  in  action  belonging  to 
Strasburger  and  became  a  piece  of  paper  belonging  to 
the  defendants.  It  was,  of  course,  on  this  defense,  true, 
that  the  sheriff  did  not  levy  upon  any  debt  due  by 
defendants  to  Strasburger.  If  there  were  no  levy  the 
defense  falls.  The  defendants  would  not  have  been  in 
danger  of  paying  a  debt  twice,  for  on  the  basis  of  their 
defense,  the  sheriff  or  the  plaintiff  in  the  attachment 
could  not  recover  on  the  destroyed  or  satisfied  check, 
nor  on  the  original  indebtedness  or  the  second  check, 
until  the  latter  had  been  taken  by  levy. 

To  make  the  semblance  of  a  defense,  it  would  he 
necessary  for  the  defendant  to  admit,  that  their  con- 
trivance had  failed  and  that  Strasburger  through  his 
attorney  did  not  deliver  the  check  to  them,  but  that 
through  their  failure  to  destroy  the  check  completely 
as  against  Strasburger  the  check  maintained  its  cha- 
racter as  an  evidence  of  debt  due  by  them,  that  was 
levied  upon,  and  that  they  did  convert  it,  but  that  the 
levy  was  a  defense.  Such  a  defense  would  fail,  if  it 
appeared  that  the  plaintiff  and  not  Strasburger  owned 
the  check.  There  was  no  question  for  the  jury,  as  to 
whether  the  plaintiff  had  paid  $3,500  for  the  check. 
The  evidence  was  abundant  as  to  that,  not  only  from 
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the  plaintiff  but  from  Strasburger's  attorney,  corrobo- 
rated by  strong  circamstances.  If  it  be  admitted  tliat 
there  were  snsincioas  circamstances,  so  far  as  Stras- 
barger  or  his  attorney's  action  was  concerned,  there 
was  no  attempt  to  proye  that  plaintiff  had  any  notice 
that  the  transfer  of  the  check  to  him  was  made  for  any 
fraudulent  purpose.  But  I  do  not  perceive  that  there 
were  any  facts  that  tended  to  establish  any  fraud  upon 
the  part. of  Strasburger  or  his  attorney.  The  only 
possible  fraud  would  be,  that  Strasburger  did  not 
intend  to  devote  the  proceeds  of  the  check  to  payment 
of  creditors  ;  but  there  was  no  attempt  to  prove  this, 
except  by  asking  the  attorney  what  he  did  with  the 
proceeds  of  the  check  given  by  plaintiff.  This  was 
overruled,  as  to  what  be  did,  but  he  testified  that  he 
had  been  instructed  to  pay  it  to  one  of  the  creditors  of 
Strasburger. 

If  the  intention  of  Strasburger  and  the  attorney 
had  been  to  thwart  a  surmised  purpose  of  the  defend- 
ants to  prevent  Strasburger  devoting  the  proceeds  of 
the  check  to  paying  one  set  of  debts  rather  than  the  one 
favored  by  the  defendants,  it  was  not  fraudulent.  Nor 
would  it  be  fraudulent  to  thwart  a  purpose  on  the  part 
of  creditors,  to  levy  upon  property,  if  the  disposition 
in  fact  of  the  property  were  not  otherwise  fraudulent. 

The  judgment  should  be  affirmed,  with  costs. 

O'GoBMAir,  J.,  concurred. 
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RANK,  Respondent,  v.  LEVINUS,  Impleaded,  etc. 
ET  AL.,  Appellants. 

Superior  Court,  General  Term:,  January,  1884. 

§§  447, 1602,  i:;il. 

Practice  and  pleadings. — Ejectment,  complaint  in. — Joinder  of  parlies 
and  causes  of  action. 

The  complaint  described  certain  real  property  and  stated  plaintifit^s 
title  and  right  of  possession  to  au  undivided  third  part  thereof  as 
tenant  in  common,  and  alleged  that  the  defendants,  Grote  and 
Kapp»  had  taken  possession  of  the  whole  of  the  same,  and  denied 
all  right,  title,  and  interest  in  the  plaintiff,  etc.,  and  in  a  separata 
section  alleged  that  the  defendant  Levinus  **is  wrongfully  in  actual 
possession  of  a  portion  of  said  premises,  under  and  by  virtue  of  the 
wrongful  assumption  of  authority  over  said  premises  by  the  other 
defendants  herein,  and  in  defiance  of  the  plaintiff's  rights,  and  re- 
fuses to  surrender  the  same  after  demand  duly  made  upon  him  for 
possession  of  said  premises.^'  Defendant  Levinus  demurred  to  the 
complaint  on  the  ground,  1st.  That  it  did  not  contain  facts  sufficient 
to  constitute  a  cause  of  action  against  him.  2nd.  Misjoinder  of  cause 
of  action  and  parties  :~iJ<?W,  that  the  complaint  was  good  under  our 
present  system  of  pleadings. 

The  land  of  which,  in  part,  defendant  Levinus  was  in  possession,  wad 
definitely  described,  but  there  was  indefiniteness  as  to  that  part:— 
Heldj  not  a  ground  of  demurrer;  the  remedy,  if  any,  is  by  motion 
to  make  more  definite  and  certain. 

{Decided  March  8,  1884.) 

Appeal  by  defendant  Levinus  from  an  interlocutory 
judgment  overruling  his  demurrer  to  the  complaint. 

The  action  was  in  ejectment  against  appellant  and 
three  other  defendants. 

The  complaint  described  the  premises,  and  alleged 
that  the  co-defendants  were  in  possession  of  the  same, 
and  also  stated  in  a  separate  and  distinct  allegation, 
that  the  appellant  was  in  the  wrongful  possession  of 
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'*  a  portion  of  the  said  premises  under  and  by  virtue 
of  the  wrongful  assumptions  of  authority  over  said 
premises  by  the  other  defendants."  The  appellant 
demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  also  for  misjoinder  of  causes  of  action  and 
parties. 

O.  W.  Cotlerlll^  for  appellant. 

John  L.  Hilly  for  respondent. 

Sedgwick,  Ch.  J.— The  case  seems  to  show  that  in 
an  action  to  recover  the  part  of  the  premises  that  the 
complaint  alleges  were  in  the  possession  of  the  appel- 
lant Levinus,  it  was  proper  to  join  the  other  defend- 
ants. There  is  enough  to  show  that  as  alleged  they 
were  all  jointly  in  possession,  denying  the  plaintiff's 
alleged  right  in  a  manner  that  gave  her  an  action,  if 
she  had  title  as  tenant  in  common.  As  the  complaint 
would  show  a  cause  of  action  against  the  appellant  for 
some  part  of  the  land,  the  demurrer  was  properly  over- 
ruled as  to  the  ground  that  stated  that  no  cause  of 
action  was  shown. 

As  to  the  point  that  the  complaint  does  not  des- 
cribe with  common  certainty  under  section  1511,  Code 
Civ.  Pro.,  the  part  of  the  premises  that  the  complaint 
seeks  to  recover  from  the  appellant,  my  opinion  is  that  it 
is  not  ground  for  demurrer.  The  land  of  which,  in  part, 
the  appellant  is  in  possession,  is  definitely  described, 
but  there  is  indefiniteness  of  that  part.  The  com- 
plaint may  be  indefinite  and  uncertain,  bq^j^e  remedy 
is  a  motion  to  make  it  more  definite  ana  certain  by 
amendment.  I  do  not  express  any  opinion  as  to 
whether  or  not,  in  this  particular  case,  such  a  motion 
should  be  granted. 

The  other  ground  of  demurrer  is,  that  causes  of 
Vol.  v.— 24 
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action  have  been  improperly  nnited  in  this,  that  an 
alleged  cause  of  action  against  the  defendant  to  re- 
cover a  portion  of.  the  property,  is  united  with  an 
alleged  cause  of  action  against  the  other  defendants  to 
recover  another  portion  of  the  property,  with  which  the 
present  defendant  has  no  connectiou. 

The  demurrer  admits  the  facts  stated  in  the  com- 
plaint. It  alleges  that  the  other  defendants  are  in  pos- 
session of  the  whole  of  the  land  described  in  the  com- 
plaint. For  the  purpose  of  this  appeal,  it  will  be  con- 
sidered that  the  allegations  are  sufficient  under  section 
1502,  that  declares  that  if  the  property  is  actually  occu- 
pied, the  occupant  thereof  must  be  made  defendant.  It 
also  alleges  that  the  present  defendant  is  in  possession 
of  part  of  the  property  under  the  other  defendants. 
There  is  no  statement  of  the  exact  interest  in  the 
property  that  the  present  defendant  claims.  On  the 
face  of  the  complaint,  the  fact  is  as  to  the  other  de- 
fendants that  they  have  a  single  unbroken  x>ossession 
of  the  whole  as  one  parcel  of  land.  There  is  no  room 
for  saying,  that  the  complaint  alleges  that  they  hold 
one  part  by  itself  and  another  part  by  itself.  If  they 
do  in  fact,  that  can  be  alleged  by  answer,  and  then  the 
appropriate  consequences  will  follow.  Nor  does  it 
appear  on  the  complaint  that  the  present  defendant 
individually  holds  a  separate  occupation  of  a  part. 
According  to  the  complaint  he  has  a  joint  occupation 
of  part  with  the  other  defendants.  The  complaint  in 
substance  avers  that  the  other  defendants  are  in  occu- 
pation of  the  whole,  and  the  defendant  is  in  possession 
with  them  of  a  part.  If  the  appellant^  s  position  is  cor- 
rect, the  pf^tiif  would  be  driven  to  an  action  against 
the  appellant  alone,  and  then  another  action  against 
the  other  defendants.  She  ought  to  have  an  action 
against  them  jointly ;  it  would  be  admitted  at  least  as 
to  the  part  occupied  by  the  appellant,  but  when  a  sub- 
sequent action  should  be  brought  for  the  other  part 
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against  the  other  defendants,  it  would  be  a  serious 
question,  as  to  whether,  under  the  rule  against  split- 
ting a  cause  of  action,  it  should  not  be  held  that  the 
second  alleged  cause  of  action  had  been  merged  in  the 
judgment  first  obtained. 

It  will  be  noticed  that  this  is  not  the  case  of  an 
owner  being  in  occupation  of  a  part  of  a  single  parcel 
of  land,  and  his  tenant  being  in  possession  of  the  other 
part,  the  landlord  having  parted  with  the  occupation 
to  him.  By  the  complaint  the  owner  has  not  left  the 
occupation  of  any  part.  I  therefore  think,  that  this  is 
not  a  case  for  the  application  of  rules  that  are  to  be 
applied  to  several  pieces  of  land  held  separately. 

Yiewing  the  cause  of  action  as  containing  a  charge 
of  tort  against  the  defendants  it  may  be  considered 
that  the  actual  tort,  as  to  the  whole  land,  is  parti- 
cipated in  by  the  present  defendant  joint  action  as  to 
a  part. 

In  my  opinion  section  447  applies  to  the  case  of  the 
appellant  as  a  party  who  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaintiflP. 

The  last  ground  of  demurrer  is  therefore  invalid. 

Judgment  affirmed,  with  costs. 

Tbuax  and  O'Gobman,  JJ.,  concurred. 
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PRATT  MANUFACTURING.  COMPANY,  Respon- 
dent, V.  JORDAN  IRON  and  CHEMICAL 
COMPANY,  Appellant. 

Supreme  Court,  First  Department,  General 
Term,  Mat,  1884. 

§  500. 

Pleading. — F<frm  of  denials  in  answer. 

Where  in  an  action  against  a  corporation  the  answer  was  that  '*  the  de- 
fendant ....  upon  information  and  belief  alleges  .... 
it  denies  each  and  every  allegation  in  said  complaint  contained  *^ — 
Held,  that  it  was  frivolous ;  that  it  was  neither  made  nor  framed  in 
the  manner  prescribed  by  section  500  of  the  Code,  and  created  no 
issue. 

When  it  is  designed  to  deny  any  portion  of  the  complaint  in  an  action, 
section  500  of  the  Code  has  provided  that  it -shall  be  done  by  ''a 
general  or  specific  denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof,  sufficient  to  form  a  belief ;"  and  an  answer  which 
states  that  the  defendant  answers  on  information  and  belief  is  not 
sufficient.  The  mode  of  answering  prescribed  is  clear  and  simple, 
and  was  intended  to  be  substantially  followed. 

Brotherton  v.  Downey  (21  JTun,  436) ;  Stent  v.  Continental  Nat'l  B'nk 
(5  AbS,  N.  a  88);  Edwards  v.  Lent  (8  ifow.  Pr.  28)\  Henderson  v. 
Manning  (5  N.  Y.  Civ,  Pro.  221),  distinguished. 

{Decided  May  30,  1884.) 

Appeal  from  a  judgment  and  order  at  special  term, 
upon  the  defendant's  answer  as  frivolous. 

The  plaintiff,  a  domestic  corporation,  sued  the  de- 
fendant, also  a  domestic  corporation,  for  goods  sold 
and  delivered,  and  the  defendant  answering  admitted 
the  incorporation  of  the  parties,  but  denied  upon  in- 
formation and  belief  all  the  other  allegations  of  the 
complaint.    The  plaintiff  moved  at  special  term  for 
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jadgment  apon  the  answer  as  frivolous,  which  motion 
was  granted  and  judgment  entered  accordingly,  and 
from  the  judgment  and  order  the  defendant  appealed 
to  the  general  term. 

JaTnes  B.  Dill  {Dill  <fk  Chandler^  attorneys),  for 
appellant. — A  denial  upon  information  and  belief  is 
proper  (§  624  of  the  Code  of  Civil  Procedure).  There 
are  three  forms  of  denial :  first,  when  the  fact  alleged 
is  within  the  personal  knowledge  of  the  defendant  and 
therefore  denied  directly;  second,  when  tlie  matter 
alleged  is  not  within  the  personal  knowledge  of  the 
defendant,  but  relying  upon  his  information,  he  does 
not  believe  his  allegations  to  be  t^ue  and  therefore 
denies  upon  information  and  belief;  third,  when  he 
has  no  such  knowledge  or  information  as  would  enable 
him  to  form  a  belief,  and  therefore  he  denies  the  alle- 
gations. The  supreme  court  of  this  general  term  held 
thut  a  denial  upon  information  and  belief  was  good, 
reversing  the  judgment  entered  upon  the  order  of  Mr. 
Justice  Daniels  at  special  term,  holding  to  the  con- 
trary (Brotherton  t).  Downey,  21  Hun,  436 ;  Stent  v. 
Continental  National  Bank,  6  Abb.  N.  a  88).  The 
case  of  Lloyd  v.  Burns  (62  N.  Y.  661),  cited  by  the 
respondent  in  the  court  below,  does  not  sustain  the 
point  claimed  by  the  respondent.  The  question  pre- 
sented was  a  wholly  different  one,  and  there  were  sev- 
eral grounds  upon  which  the  court  of  appeals  might 
have  affirmed  it,  without  reference  to  the  question  as 
to  the  form  of  answer.  This  case  cites  as  law,  Edwards 
V.  Lent  (8  How.  Pr.  28),  which  case  sustains  the  view 
claimed  by  the  appellant  and  sets  out  very  fully  that 
a  denial  upon  information  and  belief  is  good.  To  the 
same  effect  also,  Henderson  v.  Manning,  6  N.  Y.  Oiv. 
Pro.  221. 

Charles  H  Knox  {Knox  &  Woodward^  attorneys), 
for  the  repondent. — A  denial  upon  information  and 
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belief  is  bad.  There  are  two  forms  of  denial  permitted 
by  the  Code:  a  direct  denial  upon  the  defendant's 
knowledge,  and  a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief.  Hautemann  v.  Gray,  5  N. 
T.  Civ.  Pro.  224,  note;  Lloyd  v.  Burns,  38  H.  T. 
Super.  CL  423;  aflPd,  62  N.  T.  651. 

Daniels,  J. — ^The  answer  of  the  defendant  which 
was  stricken  out  was  in  the  following  form :  "The  de- 
fendant answering  the  complaint  of  the  plaintiff  upon 
information  and  belief  alleges  :  First.  That  it  admits 
that  both  plaintiff  and  defendant  are  domestic  corpo- 
rations. Second.  It  denies  each  and  every  allegation 
in  said  complaint  contained.  Therefore,  the  defendant 
demands  judgment  that  the  complaint  be  dismissed 
with  costs.'' 

It  was  neither  made  nor  framed  in  the  manner 
prescribed  by  section  600  of  the  Code  of  Civil  Pro- 
cedure. 

"When  it  is  designed  to  deny  any  portion  of  the 
complaint  in  an  action,  that  section  has  directed  that 
it  shall  be  done  by  "a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  information 
thereof,  sufficient  to  form  a  belief."  Neither  of  these 
directions  was  observed  in  drawing  the  defendant's 
answer,  but  it  was  stated  that  the  defendant  answered 
upon  information  and  belief.  It  did  not  deny  that 
it  had  knowledge  or  information  sufficient  to  form 
a  belief  of  either  of  the  allegations  contained  in 
the  complaint.  Neither  did  it  in  direct  terms  deny 
either  of  such  allegations.  It  might  very  well  have 
had  the  requisite  knowledge  or  information  to  form  a 
belief  that  all  the  allegations  contained  in  the  com- 
plaint were  true,  consistently  with  the  answer  as  it 
was  served  in  the  action.  The  mode  of  answering  pre- 
scribed by  the  Code  is  clear  and  simple,  and  it  was  in- 
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tended  that  it  should  be  substantially  followed,  and  if 
not  so  followed,  the  allegations  of  the  complaint  would 
be  left  uncontroverted,  and  required  by  section  522 
of  the  Code  of  Civil  Procedure  to  be  consequently  taken 
as  true. 

This  construction  was  followed  upon  a  similar 
pleading  in  Lloyd  v.  Burns  (38  N.  Y.  Super.  CL  423), 
when  this  mode  of  answering  was  condemned  as  inef- 
fectual for  the  purposes  of  the  action  ;  and  that  was 
affirmed  in  62  N.  T.  661. 

Neither  of  the  cases  cited  in  support  of  the  appeal 
lend  any  countenance  to  this  form  of  answer.    They^ 
all  proceeded  upon  facts  so  variant  from  it,  as  to  be  in- 
applicable. 

It  is  not  necessary  to  examine  the  further  objec- 
tion, whether  the  verification  was  formally  correct  or 
not.  For  as  the  answer  was  so  substantially  defective 
.  as  to  create  no  issue  in  the  case,  the  court  was  right  in 
striking  it  out,  and  as  no  merits  had  been  sworn  to, 
no  leave  to  serve  a  further  answer  to  the  complaint  can 
be  directed.  If  that  is  to  be  obtained  it  must  be  upon 
other  papers  warranting  the  order. 

The  judgment  and  order  should  be  affirmed  with 
the  usual  costs  and  disbursements,  but  without  preju- 
dice to  a  motion  on  the  merits  for  leave  to  serve  an 
answer. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 
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HARRIS,    Respondent,  v.  DURKEE,   Appellant. 

Superior  Court,  General  Term,  January,  1884. 

§§  568,  844. 

Affidavits  on  arrest, — D^eetiw  sert\fieate  to  jurat  tahen  out  of  stale — 
avoids  the  order, — Cannot  he  amended. 

"Where  the  affidavit  upon  which  an  order  of  arrest  is  granted,  is  veri- 
fied out  of  the  state,  and  the  certificate  to  the  notarj^s  jnrat  does  not 
conform  to  Code  Civ.  Pro.  §  844,  the  affidavit  is  a  nullity,  and  the 
order  should  be  vacated.  The  defect  is  jurisdictional,  and  the  court 
has  no  power  to  order  that  the  aflldavit  be  taken  from  the  files  for 
the  purpose  of  having  the  certificate  amended. 

(Decided  March  3,  1884.) 

Appeal  from  an  order  made  at  special  term  denying 
the  defendant's  motion  to  vacate  an  order  of  arrest, 
and  allowing  the  plaintiff  to  amend  an  affidavit  on 
which  the  order  of  arrest  was  granted,  by  obtaining  a 
•proper  certificate  of  the  iDrothonotary  annexed  thereto. 

The  order  of  arrest  was  granted  under  subdivision 
3  of  section  650  of  the  Code  of  Civil  Procedure,  in  an 
action  for  moneys  received  in  a  fiduciary  capacity,  upon 
affidavits  made  by  plaintiff  and  others.  Plaintiff's 
affidavit  was  taken  at  his  residence  in  the  state  of 
Pennsylvania,  before  a  notary  public,  and  the  certifi-  ^ 
cate  of  the  prothonotary  of  the  court  of  common  pleas 
was  attached. 

Defendant  moved  to  vacate  the  order  of  arrest  on 
the  ground,  among  others,  that  the  certificate  of  the 
prothonotary  to  said  affidavit  was  defective  in  the  fol- 
lowing particulars :  (1.)  It  did  not  state  that  D.  Stew- 
art Elliot,  the  party  before  whom  the  affidavit  was 
taken  was  a  notary  puplic ;  simply  that  he  was  an 
''acting"  notary.    (2.)  It  did  not  state  that  he  was 
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authorized  to  take  affidavits,  or  acknowledgments  of 
deeds  to  be  recorded  in  this  state.  (3.)  It  did  not  state 
that  the  prothonotary  was  acquainted  with  the  hand- 
writing of  the  notary. 

Plaintiff  asked  permission  to  amend  by  procuring 
a  new  certificate,  and  was  allowed  so  to  do,  upon  terms 
by  the  court,  and  from  the  order  made  and  entered  to 
tb^t  effect  tbe  defendant  has  appealed. 

Bagley  &  Thain^  for  appellant. 

I.  The  affidavit,  not  being  accompanied  with  the 
proper  certificate  to  the  notary's  jurat,  was  a  nullity 
{pode  Civ.  Pro.  §  844). 

II.  The  defendant  moved  only  upon  the  papers 
upon  which  the  order  was  granted,  and  the  motign 
should  have  been  heard  and  disposed  of  upon  these 
papers  only  {Code  Civ.  Pro.  §  568).  It  was  contrary 
to  the  letter  and  the  spirit  of  this  section  to  allow  the 
amendment.  The  defect  in  the  papers  is  jurisdictional 
(Jones  V.  Piatt,  60  How.  Pr.  73 ;  Southern  I.  N.  Co.  v. 
Sherwin,  1 N.  T.  Civ.  Pro.  44 ;  Kapelovitz  v.  Kersburg, 
4  WeeTc.  Dig.  303). 

BoUin  O.  Beers,  for  respondent. 

The  defect  in  the  prothonotary' s  certificate  was 
clearly  amendable  {Code  Civ.  Pro.  §§  723, 724).  Amend- 
ment  has  been  allowed  after  decision  of  a  motion, 
so  as  to  supply  jurat  to  affidavit  used  on  the  motion 
(Hees  V.  Snell,  8  How.  Pr.  185).  Leave  to  file  affida- 
vit of  verification  to  complaint  and  affidavit  verifying 
signature  of  defendant's  admission  of  service,  so  as  to 
sustain  judgment  entered  by  default,  was  granted  on 
defendant's  motion  to  set  aside  the  judgment  for  irreg- 
ularity (Jones  V.  United  States  Slate  Co.,  16  How.  Pr. 
129  ;  White  V.  Bogart,  73  If.  T.  256).  Lack  of  under- 
taking requisite  as  condition  precedent  to  suing,  may 
be  supplied,  and  such  an  undertaking,  if  insufficient, 
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may  be  amended  (Milbank  v.  Broadway  Bank,  3  Abb. 
JV.  8.223]  Kissam  v.  Marshall,  10  Abb.  Pr.  424).  Un- 
dertaking on  arrest  amendable  (Bellinger  v.  Qurdiner, 
12  Ebio.  Pr.  381).  *'The  only  objection  of  force  is 
that  the  affidavit  (to  procure  attachment)  was  sworn  to 
before  a  commissioner  in  Kentncky,  but  no  certificate 
of  the  secretary  of  state  has  been  obtained  as  required 
by  the  statute.  That  act  requires  that  before  any  snch 
affidavit  shall  be  entitled  to  be  used,  the  certificate 
shall  be  annexed.  Here  it  has  been  used  by  the  judge, 
and  although  the  objection  might  have  been  then  made, 
still  I  do  not  think  it  fatal.  The  omission  may  be 
ammended  and  supplied.  The  plaintiff  may  take  the 
original  affidavit  from  the  files  for  that  puirpose" 
tLawton  v.  Reil,  34  Biyw.  Pr.  466 ;  S.  C,  51  Barb.  30). 
'*  There  is  no  step  in  any  action  or  proceeding,  which, 
if  imperfectly  taken,  is  not  the  subject  of  amendment*' 
(Eagan  v.  Moore,  2  N.  Y.  Civ.  Pro.  B.  300). 

PjpR  Curiam.— The  paper  purporting  to  be  an  affi- 
davit, on  which  the  order  of  arrest  was  granted,  was 
not  an  affidavit,  because  the  acknowledgment  or  certifi- 
cate of  proof  did  not  comply  with  the  Laws  of  1848, 
chapter  195,  section  2,  as  amended  by  the  Laws  of  1867, 
chapter  567.  It  is  as  though  the  order  of  arrest  had 
been  granted  on  an  unverified  written  statement.  This, 
the  judge  who  granted  the  order  had  no  power  to  do. 
The  defect  was  a  jurisdictional  one,  and  the  court  had 
no  power  to  order  the  affidavit  to  be  taken  from  the 
files  and  sent  to  another  state  than  to  be  acknowledged 
as  required  by  the  law  above  referred  to. 

The  order  appealed  from  is  reversed,  with  $10  costs, 
and  disbursements  to  be  taxed,  and  the  order  of  arrest 
is  vacated  with  $10  costs. 

Present  Sedgwick,  Ch,  J.,  Teuax  and  C  (Job- 
man,  J  J. 
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ERICKSON,   AN  INFANT,   BY  PRIBERG,   HER    GUAR- 
DIAN AD  LITEM,  Respondent,  x.  POET  and 
Another,  Appellants. 

Court  of  Appeals,  1884. 

§§458,3268. 
Infant  — Suing  in  forma  pauper  a. 

An  infant  suing  by  ber  guardian  ad  litem^  may  be  allowied  to  prose- 
cute tbe  actiou  in  forma  pauperis. 

Where  an  infant  suing  by  guardian  ad  litom,  upon  proof  that  he  was 
a  poor  person  and  unable  ho  give  security  for  costs,  moved,  that  she 
be  allowed  to  prosecute  the  action  in  forma  pauperisj  and  that  an  or- 
der requiring  her  to  give  security  for  costs  be  vacated  and  set  aside, 
and  the  motion  was  granted : — Held^  that  the  order  thereupon  en- 
tered should  be  affirmed. 

{Decided,  June  27,  1884.) 

Appeal  from  orders  of  general  term  of  city  court  of 
Brooklyn,  affirming  an  order  of  the  special  term  grant- 
ing leave  to  plaintiff  to  sue  as  a  poor  person,  and 
vacating  order  requiring  her  to  give  security  for 
costs. 

This  action  was  begun  January  20, 1884,  by  the  ser- 
vice of  the  summons  and  complaint.  The  plaintiff  is 
an  infant,  and  sued  by  her  guardian  ad  Utem^  thereto- 
fore duly  appointed.  On  February  6,  1884,  before 
answering,  the  defendant  procured  an  order  under 
sections  3368  and  3273  of  the  Code  of  Civil  Procedure 
requiring  the  plaintiff  to  give  security  for  costs. 
Before  the  time  for  complying  with  said  order  expired 
the  plaintiff's  attorney  procured  an  order  that  the 
defendant  show  cause  why  an  order  should  not  be 
made  allowing  the  plaintiff  to  prosecute  the  action  as 
a  poor  person,  and  vacating  and  setting  aside  said 
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order.  The  motion,  whicli  was  granted,  was  made 
upon  the  certificate  of  the  plaintiffs  attorney  that  he 
was  of  the  opinion  that  she  had  a  good  oaase  of  action ; 
the  aifidavit  of  the  guardian  ad  litem  that  he  was  un- 
able to  procure  security  for  costs,  and  was  not  worth 
one  hundred  dollars  besides  his  necessary  wearing  ap- 
parel and  furniture,*  and  the  petition  of  the  plaintiflf, 
which  set  forth : 

*'L  That  your  petitioner  is  an  infant  of  the  age 
of  twenty  years,  and  has  commenced  an  action  by  her 
guardian  ad  K^e^/i  against  said  defendants  by  the  serv- 
ice of  summons  and  complaint ;  tl^at  said  defendants 
have  appeared,  but  no  answer  has  yet  been  served. 

"  IL  That  said  action  is  brought  to  recover  dam- 
ages for  injuries,  which  your  petitioner  sustained 
through  false  and  fraudulent  representations  made  by 
said  defendants  to  your  petitioner,  whereby  your  peti- 
tioner was  induced  to  enter  the  employ  of  said  defend- 
ants, and  thereby  contracted  a  contagious  disease,  the 
particulars  of  said  action  being  more  fully  set  forth  in 
the  complaint  herein,  to  which  your  petitioner  begs 
leave  to  refer. 

"III.  That  your  petitioner  has  no  relatives  in  this 
country,  and  is  obliged  to  earn  a  livelihood  by  work- 
ing as  a  seamstress,  nurse  or  chambermaid  ;  that  your 
petitioner  has  for  many  months  past  been  incapaci- 
tated from  earning  any  money,  owing  to  the  contrac- 
tion of  said  disease  as  aforesaid,  and  by  reason  of  said 
wrongful  action  of  said  defendants,  your  petitioner  has 
become  impoverished;  that  your  petitioner  is  not 
worth  one  hundred  dollars  besides  her  necessary  wear^ 
ing  apparel,  furniture  and  the  subject  matter  of  this 
action,  and  is  unable  to  prosecute  said  action,  unless 
permitted  to  do  so  as  a  poor  person." 

From  the  order  granting  that  motion  an  appeal  was 
taken  to  the  general  term,  which  affirmed  it. 
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This  appeal  was  thereapon  taken  and  submitted 
on  the  briefs  of  counsel. 

JSmmel  li.  Olcoit  and  R.  Floyd  Clarke  {Olcotty  Mes- 
tre  <fe  Oonzalez,  attorneys),  for  appellants. 

Under  the  Code  of  Civil  Procedure,  when  defend- 
ant acts  with  dae  diligence,  the  court  below  has  no 
I)ower  to  allow  an  infant  plaintiff  to  sue  in  forma  pau- 
per n.  The  cases  below  are  both  ways.  That  the  court 
has  no  such  j)ower :  Kleinpeter  tj.  Enell,  2  N.  T.  Civ. 
Pro.  21 ;  In  re  Daly,  Id.  22,  note  ;  contra  are  Nichols  v. 
Cammann,  2N.'Y.  Civ.  Pro.  375;  Irving  v.  Garrity,  4 
N.  Y.  Civ.  Pro.  105 ;  while  In  re  Byrne,  1  JEdw.  Ch. 
41,  is  not  in  point,  and  Pulton  v.  Roosevelt,  1  Paige^ 
178,  181,  and  Florence  v.  Bulkley,  1  Duerj  are  mere 
special  term  dicta.  Hayes  t).  2d  Ave.  R.  R.  Co.,  5  JV.  Y. 
Civ.  Pro.  155,  is  not  in  point — defendant  having  lost 
the  absolute  right  by  laches. 

Sections  3268  and  3272  confer  on  a  defendant  who 
acts  with  due  diligence  an  absolute  right  to  security 
for  costs  from  an  infant  plaintiff,  which  restrains  and 
limits  the  general  wording  of  section  468. 

*'  Section  3268.  The  defendant  .  .  .  may  require 
security  for  costs  .  .  .  where  the  plaintiff  was  .  .  . 
either  ...  5.  An  infant  whose  guardian  ad  litem 
has  not  given  such  security." 

Section  3272  reads  that  in  the  cases  speciiied  in 
section  3268,  upon  proof  of  the  facts,  the  court  or  a 
judge  ''must"  make  an  order  requiring  the  plaintiff 
to  give  security  for  costs.     .    .     . 

Since  sections  3268  and  3272  confer  an  absolute 
right  to  security  for  costs  on  the  part  of  the  defendant 
acting  with  due  dilgence  when  an  infant  is  plaintiff, 
and  its  guardian  has  not  filed  security,  section  458  is 
inconsistent  therewith  if  construed  to  include  an 
infant. 

Section  458  reads:   '^A  poor  person  not  being  of 
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ability  to  sue    .    .     .    may  apply  by  petition    .     . 
for  leave  to  prosecute  as  a  poor  person."    The  ques- 
tion is,  *'do  the  words  *a  poor  person'  include  an 
infant  plaintiff ;  or  the  i)ersons  mentioned  in  section. 
3268  r*    If  they  do  the  sections  are.  contradictory,  and 
one  or  the  other  must  destroy  the  other.    If,  then,  it 
is  possible  to  interpret  section  458  together  with  sec- 
tions 3268  and  8372,  so  that  all  may  stand,  that  ia- 
terpretation  must  be  adopted.    All  the  sections  of  the 
Code  must  be  construed  as  one  act  (§  3355).     Section 
468  applies  to  a  class — poor  persons :   these  include 
persons  in  general,  married  women,  lunatics,  drunk- 
ards,  trustees,  criminals,  non-residents   and  infants. 
Section  3268  applies  to  only  a  portion  of  the  genera  or 
cross  divisions  of  plaintiffs  covered  by  the  words  **a 
poor  person,"  viz.,  infants,  non-residents,  certain  trus- 
tees.   If,  then,  we  give  the  general  words,  "a  poor 
person,"  full  effect  as  to  all  cases  included  under 
them,  save  those  specified  in  section  3268,  both  clauses 
of  the  same  statute  may  have  full  effect  without  con- 
flicting.    Such  a  construction   then  is  the  only  one 
possible  if  we  are  to  follow  two  well  established  max- 
ims of  interpretation  :   '*  Ul  res  magis  valeat^  giuzm 
pereat,^^  and  "A  thing  given  in  particular  shall  not 
be  taken  away  by  general  words."     Bisliop  on  Written 
'Laws,%V2.^ ;  McFarland  z.  State  Bank,  4  Plke^  [Ark.] 
410;  Felt©.  Felt,  19  Wise,  193.    And,  therefore,  "an 
infant  plaintiff  whose  guardian  ad  litem  has  not  given 
security  for  costs,"  is  not  a  person  included  in  the 
general   words,    *'a   poor  person,"   of   section   458. 
'*  Where  there  are  words  expressive  of  a  general  inten- 
tion and  then  of  a  particular  intention  incompatible 
with  it,  the  particular  must  be  taken  as  an  exception 
to  the  general,  and  so  all  parts  of  the  act  will  stand. 
And  as  a  broad  proposition,  general  words  in  one  clause 
may  be  restrained  by  the  particular  words  in  a  subse- 
quent clause  of  the  same  statute."    Bishop  on  Writ- 
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ten  Laws,  §§  64,  112  a;  Q-loversville  v.  Howell,  70  If. 
T.  287.  The  rule  is,  ^^  Oeneraliay  specialibtis  non 
deroganV^  Thorpe  tj.  Adams,  L.R.^Q  01  P.  136 ;  Fitz- 
gerald V.  Champenyjs,  80  L.  I.  JST.  S.  Eq.  782.  And 
the  supreme  court  of  the  United  States  recently  ap- 
*  plied  this  rule  in  a  very  strong  case.  Townsend  ».  Lit- 
tle, 109  U.  8.  604 ;  See  also  Blain  v.  Bailey,  25  Ind.  166. 

The  rule  is  thus  stated  in  a  recent  case  by  this 
court,  Pinch,  J.,  writing  the  opinion.  **  But  a  repeal 
by  implication  must  rest  upon  very  clear  and  definite 
reasons  (People  ex  rel.  Kingsland  v.  Palmer,  52  JY. 
F.  83 ;  Mongeon  v.  People,  56  Id.  613).  It  must  be  the 
necessary  solution  of  an  inconsistency  not  otherwise  to 
be  solved.  If  the  two  statutes  on  any  reasonable  con- 
struction can  stand  together,  and  if  the  later  enact- 
ment has  scope  to  operate,  and  an  apparent  purpose  of 
its  own,  without  working  a  repeal  of  the  earlier  provis- 
ions, both  must  be  upheld  and  harmonized."  In  the 
Matter  of  Curser,  2  iT.  T.  Civ.  Fro.  411 ;  see  also  Mc- 
Kenna  v.  Edmunstone,  91  iT.  T.  231 ;  Bowen  v.  Lease, 
6  Hilly  226;  Potter*  s  Dwarris  on  Statutes^  154,  165, 
157 n.,  and  Id.  144;  Whipple z>.. Christian,  80 i^.  Y.  523 ; 
In  re  Delaware  &  H.  Canal  Co.,  69  N.  T.  209,  212. 

There  are  other  special  provisions  of  the  Code  which 
must  be  overruled  before  section  458  can  include  an 
infant  plaintiff. 

Section  469  provides :  ^  ^  Before  a  summons  is  issued, 
in  the  name  of  an  infant  plaintiff,  a  competent  and  re- 
sponsible person  must  be  appointed  to  appear  as  his 
guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof." 

This  responsibility  of  the  guardian  for  the  costs 
is  a  statutory  protection  for  the  benefit  of  the  defend- 
ant, and  is  imperative.  Code  Civ.  Pro.  §  3249 ;  Dal- 
rymple  v.  Lamb,  3  Wend.  424 ;  Steinburg  v.  Manhat. 
B.  R,  Co.,  10  N.  T.  Week.  Dig.  346 ;  Wice  v.  Commer- 
cial  Ins.  Co.,  7  Daly,  258,  259  ;  Shoen  x.  Schlesingei^ 
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7  ulftft.  If.  C.  299 ;  Linner  t.  Grouse,  61  Barb.  289, 
291 ;  Grantman  n.  Thrall,  29  Sow.  Pr.  344 ;  McDonald 
V.  Brass  Goods  Co.,  2  -4.66.  iT.  (X  434 ;  Cookt?.  Rawdon, 
6  Bow.  Pr.  253 ;  Ten  Broeck  v.  Reynolds,  13  Sow. 
Pr.  402. 

That  a  guardian  ad  litem  for  an  infant  plaintiff 
should,  under  section  469,  be  a  competent  and  respon- 
sible person,  is  as  much  a  prerequisite  as  that  a 
guardian  ad  litem  should  be  appointed  at  all  (see  cases 
cited  above).  That  an  infant  cannot  sue  without  a 
guardian  ad  litem  is  one  of  the  most  ancient  foundation 
stones  of  the  temple  of  law  (Wood  tj.  Wood,  8  Wend.357y 
369  ;  People  v.  New  York  Com.  Pleas,  11  Id.  166). 

Before  section  468  can  include  an  infant  plaintiff, 
the  defendant's  right  under  section  3278  to  recover 
costs  to  the  extent  of  $100  from  the  plaintiff's  attor- 
ney in  the  cases  mentioned  in  section  3268,  must  also 
be  held  to  be  abrogated. 

The  rule  of  construction,  cited  above,  that  general 
must  be  limited  by  special  words,  if  applied  here, 
would  make  the  whole  statute  harmonious. 

Any  argument  for  a  construction  of  the  statute 
other  than  the  above,  on  the  ground  of  hardship 
imposed  upon  the  infant,  is  conclusively  answered  by 
two  considerations :  (1.)  The  disability  of  an  infant  to 
sue  when  poor,  has  its  corresponding  advantage  or 
shield;  the  Statute,  of  Limitations  does  not  run 
against  an  infant.  (2.)  The  question  is  ^^  What  are 
the  express  words  of  the  legislature  indicating  its  ideas 
of  public  policy  ?''  not  what  are  our  ideas  of  what  that, 
public  policy  ought  to  be. 

J.  Edward  Swanstrom^  for  resi>ondent. 

The  provisions  relating  to  prosecuting  and  defend- 
ing in  forma  pauperis  will  be  found  in  art.  3,  tit.  2,  ch.  5, 
Code  of  Civ.  Pro.  ^  There  is  nothing  in  these  provisions 
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which  directly  or  by  implication  excludes  infants  from 
the  benefit  thereof.  On  the  contrary,  section  458  pro- 
vides in  effect  that  any  and  every  person  **  not  being  of 
ability  to  sue ''  may  have  the  benefit  of  these  provis- 
ions. It  is  claimed,  however,  on  behalf  of  the  appel- 
lants that  this  section  does  not  apply  to  infants  because 
certain  other  provisions  of  the  Code  (tit.  3,  ch.  21)  give 
a  defendant  an  absolute  right  to  demand  security  for 
costs  in  case  of  an  infant  plaintiff.  But  all  these  pro- 
visions are  part  of  one  general  law  and  should  there- 
fore be  construed  together.  Taking  them  together  it 
is  evident  that  it  was  the  intention  of  the  legislature 
that  the  provisions  relating  to  security  for  costs  should 
be  limited  by  the  provisions  of  art.  3,  above  referred 
to.  Unless  such  was  the  intention,  a  large  class  of 
persons,  for  no  apparent  reason,  would  be  excluded 
from  the  benefits  conferred  by  said  article.  Besides,  it 
is  by  no  means  certain  that  the  right  to  require  security 
of  an  infant  is,  as  claimed,  an  absolute  one,  inasmuch  as 
the  courts  have  in  a  large  number  of  cases  refused  to 
require  infants  to  give  security  (see  cases,  4  N.  Y.  Clo. 
Pro.  pp.  82  to  102). 

But  conceding  this  right  to  be  an  absolute  one ;  so 
is  the  right  of  a  poor  person  to  present  his  petition  to 
the  court  in  the  manner  prescribed  by  said  art.  3,  an 
absolute  right.  Whether  the  prayer  of  the  petition 
shall  be  granted  or  not,  is,  of  course,  discretionary 
with  the  court,  but  the  right  to  present  the  petition  to 
the  court  for  it  to  exercise  its  discretion  upon,  is  by 
the  provisions  of  said  art.  3,  made  an  absolute  right. 
Unless,  therefore,  an  infant  is  excluded  from  the  bene- 
fits conferred  by  the  provisions  of  said  article,  he  has 
an  absolute  right  to  present  his  petition  to  the  court, 
which  cannot  be  affected  by  the  subsequent  provisions 
relating  to  security  for  costs 

It  is  clear  that  if  an  infant  **  not  being  of  ability  to 
sue"  were  to  be  excluded  from  the  operation  of  these 
Vol.  v.— 25 
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humane  provisions  of  the  law  he  would  either  have  to 
lose  his  suit,  or  defer  it  until  he  became  of  age.  That 
such  was  not  the  intention  of  the  legislature  is  shown 
by  the  very  next  section  of  the  Code  following  said 
art.  3,  section  468,  which  provides  that  the  suit  of  an 
infant  plaintiff  "shall  not  be  deferred  or  delayed  on 
account  of  his  infancy." 

The  weight  of  authority  is  in  favor  of  including  in- 
fants within  the  scope  of  the  provisions  relating  to 
suits  of  poor  persons. 

The  first  case  in  this  State  touching  the  point,  was 
decided  in  1828  (Fulton  v.  Rosevelt,  1  PaigCj  178). 
The  chancellor  in  his  opinion  says:  *' Perhaps  in  a 
proper  case  ....  an  infant  who  had  no  means  to 
indemnify  a  responsible  person  for  costs  might  be  per- 
mitted to  sue  by  his  next  friend  in  forma  pauperis. 
I  see  no  objection  to  such  a  proceeding." 

The  practice  in  chancery  is  to  permit  an  infant  to 
sue  in  forma  pauper  iSy  and  *^  there  is  no  reason  why 
the  same  rule  should  not  hold  at  law  "  {Graham^ s  Pr. 
[2  ed.]  911). 

In  DaniePs  Chancery  Pr.  the  learned  author,  after 
referring  to  the  law  relating  to  |Suits  in  forma  pau- 
peris, states :  *'This  liberality  seems  to  be  extended  to 
the  case  of  the  next  friends  of  infants.  Indeed  any 
other  rule  would  amount  to  a  denial  of  justice  to  the 
children  of  poor  persons"  {Daniels^  Chancery  Pr. 
[5  ed.]  37-38). 

In  the  Federal  courts  of  the  United  States  the  set- 
tled practice  now  is  to  allow  poor  infants  to  sue  in 
forma  pauperis,  notwithstanding  the  rule  requiring 
security  for  costs.    Ferguson  v.  Dent,  16  Reporter,  68. 

In  a  proper  case  an  infant  will  be  permitted  to  sue 
by  a  next  friend  in  forma  pauperis  notwithstanding 
the  rule  requiring  a  substantial  person  to  act  as  such 
next  friend.    Lindsey  v.  Tyrell,  2  Be  Q.  &  J.  [Eng. 
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Ch y,  R]  7  ^  24  Beav.  124 ;  3  Jur.  N.  8. 1014 ;  1  Daniels' 
Chancery  Pr.  39. 

The  provisions  of  the  Code  of  Civil  Procedure  are 
broad  enoagh  to  permit  an  infant  to  sne  in  forTna 
pauperis.  Irving  v.  (Jarrity,  4  N.  T.  Civ.  Pro.  105  ; 
Hayes  v.  Second  Ave.  R.  R.  Co.,  5  Id.  155 ;  Nichols  v. 
Cammann,  2  Id.  375. 

Per  Curiam.— Order  aflBrmed,  with  costs. 

All  concurred. 


GRAY,  Appellant,  v.  RYLE,  as  Executrix,  etc., 
Respondent. 

Superior  Court,  General  Term,  January,  1884. 

§§  499,  1814. 

Foreiffn  executor-jurisdiction  oter. — Wavoer  of  objection  to  lack  of  jur- 
isdiction. 

In  an  action  against  a  foreign  executor,  where  the  complaint  does  not 
allege  nor  the  proof  show  that  defendant  had  brought  into  this 
stole  assets  of  the  estate,  the  court  is  without  jurisdiction  to  enforce 
any  liability  of  the  defendant  in  said  capacity.  This  concerns  the 
power  of  the  court,  not  the  person  of  the  defendant,  and  therefore 
the  objection  is  not  waived  by  appearance  and  an  answer  on  the 
merits. 

(Decided  March  3,  1884.) 

Appeal  by  plaintiff  from  jadgment  dismissing  com- 
plaint, entered  nx>on  findings  at  special  term,      v 

Action  to  recover  from  the  defendant,  in  her  repre- 
sentative capacity,  a  certain  snm  alleged  to  have  been 
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due  to  the  plaintiflE  from  William  Ryle  in  Ms  lifetime, 
by  virtue  of  a  contract  made  between  said  Ryle  and 
plaintiff.  The  defendant  was  charged  in  the  complaint 
in  her  capacity  as  executrix  of  said  Ryle's  estate,  by 
appointment  of  the  surrogate  of  Passaic  county,  New 
Jersey.  The  complaint  contained  no  allegation  as  to 
the  existence  of  assets  of  the  estate  in  this  state.  The 
defendant  did  not  demur  but  appeared  and  answered 
on  the  merits. 

At  the  opening  of  the  trial  the  counsel  for  the 
defendant  moved  to  dismiss  the  complaint  for  lack  of 
jurisdiction  in  the  court  to  adjudicate  anything  herein 
against  the  defendant — the  complaint  showing  that 
defendant's  representative  capacity  arises  solely  by 
virtue  of  her  appointment  as- executrix  by  a  foreign 
court  under  a  foreign  probate.  The  court  took  the 
motion  under  advisement,  and  subsequently  filed  the 
following  decision  granting  the  motion. 

Teuax,  J. — There  was  no  need  of  the  defendant's 
taking  the  objection  that  the  court  had  no  jurisdiction, 
by  answer,  because  that  fact  appeared  on  the  face  of 
the  complaint.  She  could  have  taken  that  objection 
by  demurrer.  This  she  did  not  do,  but  demurred  on 
the  trial,  and  asks  that  the  complaint  be  dismissed^ 
because  it  appears  on  the  face  thereof  that  the  court 
has  no  jurisdiction.  But  the  plaintiflE  contends  that 
this  objection  was  waived  by  the  appearance  and 
answer  of  the  defendant  on  the  merits.  I  do  not  so 
construe  the  Code.  Section  488  (subd.  1  and  2),  pro- 
vides that  the  defendant  may  demur  to  the  complaint 
when  it  appears  upon  its  face  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant,  and  (2) 
that  the  court  has  not  jurisdiction  of  the  subject  of  the 
action.  This  objection  is  not  waived  by  a  failure  to 
demur  (§  499).    There  was  no  need  of  taking  theobjec- 
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tion  by  answer,  because  it  appeared  on  the  face  of  the 
complaint  (§  498). 

The  complaint  must  be  dismissed,  with  costs. 

Christopher  Fine^  for  appellant. 

I.  Defendant  by  appearing  in  the  action,  not  demur- 
ring, but  answering  on  the  merits,  has  waived  objection 
that  the  court  has  not  jurisdiction  of  person  of  defend- 
ant {Code  Civ.  Pro.  §§  488,  498,  499 ;  McCormick  v. 
Peqn.  R.  R.  Co. ,  49  N.  Y.  303  ;  Spyer  v.  Fisher,  37  m  Y. 
Super.  CL  94 ;  Dart  v.  Farmers'  Bank,  27  Barh.  337 ; 
Hovey  v.  McDonald,  45  Id.  606  ;  Eitel  v.  Bracken,  38 
iV.  Y.  Super.  Ct.  7).  There  are  two  kinds  of  jurisdic- 
tion, one  as  to  the  person  (which  may  be  waived),  an- 
other as  to  the  subject-matter  (which  cannot  be  waived). 
It  will  not  be  pretended  that  this  court  does  not  have 
jurisdiction  of  the  subject-matter  of  the  action ;  the 
defendant's  only  contention  is  that  the  **  court  does 
not  have  jurisdiction  of  the  person  of  the  defendant," 
because  the  defendant  is  a  foreign  executor. 

II.  This  court  may  maintain  a  bill  in  equity  against 
a  non-resident  or  foreign  executor,  even  when  a  com- 
mon-law action  could  not  be  maintained — that  is,  may 
have  jurisdiction  of  the  subject-matter  with  reference 
to  the  question  of  the  waiver  by  the  non-resident  exec- 
utor of  the  question  of  the  jurisdiction  of  the  person. 
Garlick  ^.  Garlick,  33  Barh.  92  ;  Campbell  %.  Tousey, 
7  C(ym.  64 ;  McNamara  v.  Dwyer,  7  Paige^  236,  241 ; 
Slatter  v.  Carrall,  2  Sandf.  Ch.  573. 

Preston  StevensoUy  for  respondent. 

I.  The  rule  is  well  settled  that  the  courts  of  any  state 
foreign  to  the  jurisdiction  which  appointed  an  executor 
or  administrator,  have  no  jurisdiction  of  actions  by  or 
against  him  in  his  representative  capacity  merely 
(Vaugn  V.  Northrop,  16  Pet  1 ;  Kerr  v.  Moon,  9  Wheat. 
565 ;  Vermilyea  v.  Beatty,  6  Barb.   429 ;  Metcalf  v. 
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Clarke,  41  Id.  45 ;  Field  v.  Gibson,  66  How.  232 ;  affd  10 
ffun,  274 ;  Matter  of  Webb,  11  Huriy  124;  Story's  Con- 
flict LawSj  §  613,  et  seq.).  Where,  however,  an  obliga- 
tion, or  quasi  obligation,  to  domestic-  creditors  arises 
from  the  personal  acts  of  a  foreign  executor  within  the 
jurisdiction — e.  </.,  his  bringing  assets  within  the  juris- 
diction, by  misappropriation  or  otherwise,  compel  him 
to  discharge  his  trust.  McNamara  2?.  Dwyer,  7  Paige^ 
239  ;  Gulick  v.  Gulick,  33  Barb,  92 ;  Montalvan  v. 
Clover,  32  Barb.  196 ;  Campbell  t.  Tousey,  7  Cow.  64. 
II.  The  objection  is  not  to  the  jurisdiction  of  the 
person  of  the  defendant,  but  to  the  jurisdiction  over 
the  subject-matter  of  the  action,  and  the  latter  objec- 
tion is  never  waived,  even  were  there  no  statute  pro- 
vision in  regard  to  it.  But  if  it  be  admitted  that 
defendant's  objection  must  be  deemed  one  to  the  juris- 
diction of  the  person,  it  cannot  help  the  plaintiff  in 
this  action.  The  statute  (Code^  %  499)  expressly  says 
that  "the  objection  to  the  jurisdiction"  is  never 
waived.  The  objection  that  the  court  has  no  jurisdic- 
tion of  defendant's  person  which  is  recognized  as. a 
ground  of  demuri'er  by  the  Code  is  very  different  from 
that  arising  by  reason  of  a  defective  or  even  an  absence 
of  service  of  process,  which  can  be  availed  of  only  on 
motion,  and  which  is  waived  by  appearance  and  an- 
swer without  objection.  The  former  objection  is  one 
that  goes  to  the  power  of  the  pourt  to  adjudicate  as 
truly  as  does  the  objection  of  a  want  of  jurisdiction 
over  subject-matter,  and  in  principle,  therefore,  it  can- 
not be  distinguished  from  it.  The  objection  that  may 
be  taken  by  demurrer  is  not  that  the  defendant  was 
not  properly  brought  within  the  jurisdiction  by  due 
service  of  process,  but  that,  in  the  nature  of  the  case, 
the  court  cannot  take  jurisdiction  of  his  person.  Such 
objection,  therefore,  can  no  more  be  waived  by  appear- 
ance and  answer  than  can  tliat  to  the  jurisdiction  of 
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the  subject-matter.    Nones  t?.  Hope  Mutual  Life  Co., 
6  H(m.  96 ;  Valarino  %.  Thompson,  7  N.  T.  676. 

Per  Curiam. — This  was  an  action  against  a  foreign 
executrix.  The  plaintiff  did  not  allege  nor  was  there 
proof  that  the  defendant  had  brought  into  this  state, 
assets  of  the  estate.  This  court  was  without  jurisdic- 
tion to  enforce  any  liability  of  the  defendant,  as  exec- 
utrix. This  concerned  the  power  of  the  court  and  not 
the  person  of  the  defendant 

Judgment  affirmed,  with  costs. 

Present,  Sedgwick,  Ch.  J.,  and  0' Gorman,  J. 


HEIN,  Respondent,  v.  DAVIDSON,    Appellant. 

Court  of  Appeals,  1884. 

§§  1421-1425. 

Sheriff^ %  indemnitors, — Constitutionality  of  law  autlioiizing  substitution 
of^  in  place  of  sheriff, — Power  of  legislature, 

Tho  provisions  of  the  Code  of  Civil  Procedure  [§§  1421-1425]  pro- 
viding for  the  substitution  of  the  sheriff^s  indemnitors  in  Ids  place, 
in  an  action  against  him  for  the  seizure,  etc.,  of  property  under  an 
execution  or  warrant  of  attachment,  are  not  unconstitutional  as 
taking  away  private  property  of  a  citizen  without  due  process  of 
law.  [\  \  «] 

The  right  of  the  legislature  to  regulate  the  civil  procedure  for  the 
enforcement  of  rights,  is  wide  enough  to  permit  it  to  say  when  an 
officer,  acting  under  the  requirements  of  that  procedure,  may  be 
sued,  and  when  he  may  not  be,  provided  only  that  he  is  not 
shielded  so  as  to  deprive  the  citizen  of  adequate  remedy  for  any 
trespass  or  wrong.  [*J 

Fowler  «.  Man  (53  lowa^  42);  Craig  «.  Fowler  (58  Id,  200);  [»]  Sun- 
berg  V,  Babcock  (61  Id,  71^ ;  [^]  distinguished.  Hein  v.  David- 
son (5  N.  T,  Civ,  Pro,  28),  reversed.  [•] 

(Decided  June  8,  18^4. 
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Appeal  from  order  of  general  term  of  N.  Y.  court 
of  common  pleas,  reversing  order  of  its  special  term, 
substituting  the  sureties  on  an  indemnity  bond  as 
defendants  in  place  of  the  sheriff  of  New  York  county 
in  an  action  against  him.  • 

Reported  below  antey  p.  28. 

Action  far  the  conversion  of  certain  personal  prop- 
erty of  the  plaintiff,  seized  and  sold  by  the  defendant 
as  sheriff,  etc.,  under  an  execution  against  anothei 
person. 

Morris  Ooodhart,  for  appellant. 

MbrCj  Appleton  &  More^  for  respondent. 

Finch,  J. — Those  sections  of  the  Code*  which  free 
the  sheriff  from  liability  for  a  seizure  of  property, 
where  he  has  taken  a  bond  of  indemnity,  and  the  sure- 
ties seek  to  be  substituted  as  defendants,  are  now 
claimed  to  be  unconstitutional,  as  upon  the  ground  that 
they  take  away  the  private  property  of  the  citizen 
without  due  process  of  law.  If  the  property  of  such 
person  is  seized  by  an  officer  who  holds  no  process 
against  him,  and  who  therefore  is  a  pure  trespasser 
without  authority  or  jurisdiction  for  tlie  act,  the  injured 
party  has  his  right  of  action  against  the  wrongdoer. 
That  right  is  property.  It  has  value  ;  it  may  be  sold 
or  assigned ;  it  will  pass  to  the  personal  representa- 
tives ;  not  only  that,  but  its  existence  as  a  right  is 
essential  to  the  idea  of  ownership  in  the  property 
seized  ;  for  while  there  may  be  possession,  there  can  be 
no  real  ownership  as  against  one  whom  the  law  per- 
mits to  seize  the  property  with  impunity.  Against 
such  a  person  the  only  possible  title  is  that  of  force. 
When,  therefore,  it  is  argued,  the  sheriff  seizes  the 

*  §§  1421-1425. 
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property  of  an  individual  without  process  against  him, 
the  oflScer  disappears  in  the  man ;  he  becomes  liable 
personally,  and  any  enactment  which  takes  away  that 
liability  deprives  the  citizen  of  his  property  without 
due  process  of  law.  There  is  force  in  the  argument, 
but  other  considerations  are  to  be  stated  and  weighed. 
The  provisions  of  the  Code  do  not  take  away  the 
injured  party's  right  of  action.  That  remains  as  such, 
unchanged  in  its  inherent  character,  but  confined 
[*]  for  its  enforcement  to  the  real  and  actual  trespass- 
ers. The  right  of  action  survives  the  restriction  ; 
the  ownership  invaded  is  recognized  and  protected. 
Neither  are  taken  away,  btit  both  are  preserved  under 
the  sanctions  of  the  law.  The  right  of  action  is  two- 
fold ;  it  may  aim  at  a  return  of  the  specific  property 
or  damages  for  its  conversion.  Both  remedies  are  left. 
If  there  are  several  trespassers  they  are  liable  jointly 
or  severally,  but  if  sued  severally  there  can  be  but  one 
satisfaction,  since  there  is  but  one  loss  and  one  injury, 
though  committed  by  several.  If  the  legislature  re- 
leases one,  but  leaves  the  rest  liable,  it  may  diminish  the 
certainty  of  redress,  but  it  does  not  take  away  the  right 
of  action  nor  destroy  the  ownership.  The  injured  party 
still  has  his  cause  of  action  and  can  still  enforce  it ;  is 
still  owner,  with  the  remedies  of  an  owner.  When  he 
sues  the  sheriff,  who  has  acted  on  the  faith  of  a  bond, 
the  suit  is  really  against  the  sureties,  who  stand  be- 
hind the  oflBcer.  When  they  are  substituted  and  the 
officer  released,  the  party  bound  to  answer  for  the 
wrong  is  changed,  but  the  wrong  remains  and  the 
[']  right  of  redress  is  not  taken  away.  The  remedy 
for  the  wrong  is  by  possibility  removed  but  in  no 
respect  destroyed  or  made  ineffectual.  If  the  injured 
party  sues  in  replevin  it  is  of  little  consequence  who 
may  be  the  defendant,  since  the  remedy  aims  at  a  re- 
covery of  the  specific  property.  If  the  action  is  for 
damages  the  indemnitors  whom  the  sheriff  deemed 
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sufficient  for  his  own  safety  are  pot  in  his  place,  and  if 
the  plaintiflE  doubts  their  responsibility  tha  court  is 
armed  with  power  to  require  ample  aecurity,  which 
power  it  is  to  be  assumed  will  be  justly  exercised. 

What  the  injured  party  loses  and  is  deprived  of  is 
the  responsibility  of  the  sheriff  and  his  bail,  but  only 
on  the  consideration  that  an  adequate  responsibility 
is  put  in  its  place.  The  plaintiff's  right  to  sue  to 
recover  his  property,  or  damages  for  its  conversion, 
continues  with  its  normal  force  and  characteristics, 
and  is  affected  only  by  a  change  in  the  form  of  his 
remedy,  which  is  nevertheless  left  substantial  and 
effectual.  What  can  be  said  with  some  appearance  of 
correctness  is  that  in  case  of  a  trespass,  the  remedy  of 
the  injured  party  against  the  wrongdoer  is  a  part  of 
his  right,  an  element  of  his  property,  and  so  a  change 
of  the  remedy  invades  the  right.  That  is  true  of  a 
case  like  the  present  in  a  very  general  sense,  and  if 
given  full  scope  and  range  might  make  unconstitu- 
tional the  least  interference  with  the  remedy.  A  statute 
of  limitations  affects  the  remedy,  and  through  that, 
may  indirectly  affect  the  right.  It  leaves  it  narrower 
than  it  found  it,  but  nevertheless  does  not  change  its 
substantial  character.  An  officer  holding  an  execu- 
tion valid  on  its  face,  but  issued  upon  a  judgment  in 
fact  void,  and  levying  upon  the  defendant's  goods,  is 
protected  by  his  process,  and  the  injured  i)arty  is  de- 
prived of  any  remedy  against  the  official  trespasser, 
and  compelled  to  sue  the  real  wrongdoer.  Are  we  to 
gay  that  such  doctrine  violates  the  Constitution  i  Is 
that  "due  process  of  law,"  which  is  absolutely  void  as 
against  the  injured  party  ?  The  man  who  committed 
the  trespass  goes  free,  and  the  sole  remedy  is  against 
those  who  set  him  in  motion,  but  it  has  never  yet  been 
supposed  that  as  a  consequence  the  Constitution  was 
violated. 

Several  cases  decided  in  the    courts    of   another 
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[*]  State  are  commended  to  our  attention  (Fowler  v. 
Man,  53  lowaj  42 ;  Craig  v.  Fowler,  58  Id.  200).  The 
first  of  these  cases  arose  on  demurrer.  The  action 
was  brought  to  recover  specific  personal  property  levied 
upon  by  a  constable,  who  had  been  indemnified,  and 
had  filed  the  bond  with  the  execution. 

The  statute  relied  upon  provided  that  in  such  case 
^^  the  claimant  shall  be  barred  of  any  action  against 
the  officer  «...  if  the  surety  on  the  bond  was  good 
when  it  was  taken,"  and  gave  only  a  right  of  action 
upon  the  bond  for  damages.  The  courts  held  that  this 
provision  took  away  utterly  the  right  to  recover  the 
specific  property,  and  so  heirlooms  and  articles  of  per- 
sonal value,  beyond  their  intrinsic  worth,  were  liable  to 
be  taken,  without  the  possibility  of  recovery.  The  last 
of  the  two  cases,  however,  went  further,  and  held  the 
substitution  to  be  unconstitutional  as  applied  to  an 
action  for  damages  merely,  but  its  force  is  very  much 
weakened  by  the  dissent  of  two  members  of  the  court. 
And  also  it  should  be  observed  that  the  officer  was  to 
be  released  ''  if  the  bond  was  good  when  it  was  taken." 
At  the  moment  of  the  substitution,  the  bond  might  be 
worthless,  although  good  when  first  executed,  and  so 
in  practical  effect  there  would  have  resulted  in  possible 
cases  a  denial  of  all  remedy,  which  would  be  the  equiv- 
alent of  a  total  destruction  of  the  property  right. 

The  question  arose  again  in  the  same  State  over 
[*]  the  sections  which  released  the  officer  and  substi- 
tuted the  plaintiff  in  the  process  (Sunberg  v.  Bab- 
cock,  61  lawa^  716).  But  it  was  carefully  pointed  out 
that  such  plaintiff  might  be  insolvent  or  non-resident, 
and  was  only  required  as  a  condition  of  substitution 
to  give  security  for  the  costs.  It  is  not  all  certain, 
that  if  these  statutes  had  preserved  to  the  injured 
party  his  substantial  rights,  and  left  him  with  a  com- 
plete and  adequate  remedy,  that  they  would  have  been 
held  to  be  unconstitutional. 
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We  think  that  the  right  of  the  legislatnre  to 
[*]  regulate  the  oivil  j  rocedure  for  the  enforcement 
of  rights  is  wide  enough  to  permit  it  to  say  when 
an  officer  acting  under  the  requirements  of  that  pro- 
cedure may  be  sued,  and  when  he  may  not  be,  provided 
only  that  he  is  not  shielded  so  as  to  deprive  the  citizen 
of  adequate  remedy  for  any  trespass  or  wrong. 

The  doctrine  of  the  federal  courts  has  gone  so  far 
as  to  hold  that  a  tax  may  be  assessed  without  notice 
to  the  property  owners  and  collected,  although  illegal, 
and  his  possible  remedy  by  an  action  in  equity  to 
restrain  the  collection  of  the  tax  was  sufficient  to  save 
the  enactment  complained  of  from  the  condemnation  of 
the  fundamental  law  (McMillen  v,  Anderson,  95  U.  S. 
37).  Here  a  wider  and  more  abundant  remedy  exists, 
and  we  do  not  feel  safe  or  justified  in  saying  that  the 
right  to  sue  a  specific  individual  is  a  constitutional 
right  which  cannot  be  taken  away,  although  adequate 
and  complete  protection  to  the  right  of  property  is 
left; 

For  these  reasons,  we  think,  the  order  of  the 
[•]    general  term  should  be  reversed,  and  that  of  the 
special  term  affirmed,  with  costs. 
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PEEZEL,  Appellant,  v.  SHOOK,  et  al., 
Bespondents. 

SuPEEiOE  Court,  General  Tebh,  Januaet,  1884. 

§  631. 

BiU  qfpartieulan — Motion  to  strike  out  demand  for — When  granted, — 

Practice. 

Defendants  set  up  in  the  answer  three  counter-claims — two  for  work, 
labor  and  services,  and  the  third  for  moneys  paid,  laid  out  and  ex- 
pended for  plaintiff.  The  reply  admitted  the  counter-claims  based 
on  work,  labor,  &c.,  and  plaintiff  thereupon  demanded  ''  a  bill  of 
particulars  "  of  all  the  counterclaims.  Defendants  moved  to  strike 
out  said  demand,  the  moving  affidavit  furnishing  full  particulars 
of  only  the  counter-claim  not  admitted  by  plaintiff,  which  motion 
was  granted  i^Held,  that  defendants  pursued  proper  practice  in 
moving  to  strike  out  said  demand,  and  that  the  motion  has  prop- 
erly granted. 

(Decided  March,  21,  1884.) 

Appeal  from  order  striking  oat  demand  for  bill  of 
particulars. 

Plaintiff  brings  this  action  to  recover  $1,826  for 
breach  of  contract. 

The  answer,  among  other  things,  sets  up  three 
counterclaims,  two  of  them  for  work,  labor  and  ser- 
vices performed  for  plaintiff  by  parties  who  are  alleged 
to  have  assigned  their  claims  therefor  to  the  defend- 
ants, and  the  third  alleges  ^^  that  between  August  20 
and  September  1,  1883,  defendants  laid  out  and  ex- 
pended for  the  plaintiff  and  at  his  request  for  gas, 
labor  and  materials,  and  paid  and  advanced  to  plaint- 
iff, the  sum  of  $155.22.'' 

The  plaintiff  replied  admitting  the  performance  of 
the  work,  labor  and  service  alleged  in  the  answer  as 
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the  basis  of  the  first  and  second  counter-claims  but 
denied  the  third  counter-claim,  paragraph  13  of  the 
answer. 

Plaintiff  then  served  on  defendants  a  demand  for 
a  bill  of  particulars  of  all  the  counter-claims  set  up  in 
the  answer. 

The  defendants  moved  to  strike  out  the  demand  for 
a  bill  of  particulars,  and  in  the  affidavit  set  forth  the 
particulars  of  the  third  counter-claim.  The  motion  was 
granted  and  from  the  order  striking  out  that  demand 
the  plaintiff  brings  this  appeal. 

Stafford  &  Qraff^  for  appellant. 

The  word  account  as  used  in  section  631  of  theCiode, 
means  any  indebtedness  consisting  of  several  items. 
The  absolute  right  of  a  party  to  demand  a  copy  of  an 
account  pleaded  is  not  limited  to  an  action  ou  an 
account  stated.  PuUerton  v.  Gaylord,  7  Rob.  666; 
Dowdney  «.  Volkening,  37  N.  T.  Super,  Ci.  313; 
Barkley  v.  Reus.  &  S.  R.  Co.,  2  iT.  T.  Civ.  Pro.  409. 

The  court  had  no  power  to  strike  out  appellant's 
demand  for  a  bill  of  particulars.  (1.)  The  counter- 
claims alleged  in  the  answer  are  all  accounts  within  the 
meaning  of  that  word  as  used  in  section  631  of  the 
Code.  The  right  to  demand  the  bill  of  items  of  these 
accounts  is  absolute  in  the  plaintiff,  and  the  court  has 
no  control  over  it.  The  statutory  provision  is  that 
when  a  party  alleges  an  account,  but  does  not  set  forth 
a  copy  of  it,  he  **  must  deliver  to  the  adverse  party, 
within  ten  days  after  the  demand  thereof,  a  copy  of 
the  account.'^  The  next  sentence  in  section  631  makes 
the  granting  of  a  bill  of  particulars  discretionary  with 
the  court,  thus  emphasizing  the  fact  in  the  case  pro- 
vided for  in  the  preceding  sentence,  the  court  has  no 
discretion  or  power.  (2.)  But  the  power  of  the  court  to 
strike  out  the  demand  in  any  case  is  denied.  Barkley 
V.  Reus.  &  S.  R.  Co.,  2  iT.  Y.  Civ.  Pro.  409.    Even  in 
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cases  where  the  right  is  not  absolute,  the  proper  practice 
is  to  make  the  demand  before  moving  in  court  to  get 
particulars  (Shaffer  v.  Holm,  28  Sun^  268),  and  if  the 
I)arty  upon  whom  the  demand  is  made  does  not  choose 
to  comply,  the  proper  practice  is  for  him  to  remain 
inactive,  and  for  the  party  who  has  even  the  absolute 
right  to  move  at  special  term  to  have  evidence  of  items 
of  which  particulars  have  been  refused  precluded  on 
the  trial.    Moore  v.  Belloni,  42  N.   T.  Super.  CL  190. 

T.  Albert  Englehart  and  A.  A.  Cauldwelly  for 
respondents. 

The  motion  to  strike  out  was  regularly  made  and  is 
the  correct  practice.  Dowdney  v,  Volkening,  37  N.  T. 
Super.  CL  313. 

The  demand  was  clearly  irregular  as  to  the  counter- 
claims in  the  fourteenth  and  sixteenth  paragraphs. 
These  counter-claims  were  by  the  reply  expressly  ad- 
mitted. The  plaintiff,  therefore,  could  not  benefit  by 
any  particulars  of  the  same,  and  it  follows  defendants 
should  not  be  compelled  to  perform  the  useless  labor 
of  preparing  and  serving  same.  Dowdney  «.  Volken- 
ing, supra. 

The  demand  was  clearly  irregular  as  to  the  counter- 
claim in  the  thirteenth  paragraph,  (a.)  Section  531  of 
the  Code  provides  the  manner  of  procuring  :  1.  Copy 
account,  2.  Bill  of  particulars.  If  an  *' account"  is 
desired,  it  is  only  necessary  to  se^ve  a  demand.  If  a 
bill  of  particulars  is  desired  the  court  may  direct  the 
same.  The  plaintiff's  counsel  expressly  desiring  a 
"bill  of  particulars"  and  not  a  "copy  account," 
attempted  to  procure  it  by  "demand,"  although  it 
could  only  be  obtained  by  order  of  the  court.  This 
should  not  be  permitted,  for  the  court  is  not  compelled 
to  direct  a  bill  of  particulars,  the  language  of  the  Code 
being  that  the  court  "may,  in  any  case,  direct." 

O'GoBMAN,  J. — In  answer  to  the  plaintiff's  com- 
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plaint,  and  as  counter-claims,  the  defendants  alleged 
the  assignments  to  them  of  certain  claims  against  the 
plaintiif,  as  set  ofE  in  paragraphs  14  and  16  of  the 
answer.  And  also  set  tip  as  a  further  counter-claim  in 
paragraph  13,  the  payment,  &c.,  by  defendant,  of  cer- 
tain moneys  in  plaintiflTs  behalf.  Plain tiflf  replied 
admitting  the  allegations  contained  in  the  14th  and 
16th  paragraphs  of  the  answer.  They  then  made  a 
demand  for  a  bill  of  particulars  of  all  the  counter- 
claims. The  defendants  thereupon  moved  to  set  aside 
and  strike  out  said  demand  for  a  bill  of  particulai-s, 
setting  forth  in  their  affidavit  on  the  motion,  the  par- 
ticulars of  the  only  counter-claim  not  admitted  by  the 
plaintiflp  in  his  reply,  and  which  amounted  to  $155.22. 
The  motion  was  granted  with  ten  dollars  costs,  and 
IDlaintiff  has  appealed. 

It  is  hard  to  see  what  good  reason  the  plaintiff  had 
for  requiring  to  be  informed  of  the  particulars  of 
demands,  wliicli  they  in  their  reply  expressly  admit- 
ted to  be  correct ;  and  as  to  the  only  claim  which  they 
did  not  admit  to  be  correct,  the  defendants  in  their 
motion-papers,  supplied  a  bill  of  particulars  in  suffi- 
cient detail.  If  the  question  was  as  to  the  propriety  of 
granting  an  order  to  compel  defendants  to  serve  a  bill 
of  particulars  under  these  circumstances,  the  court,  in 
the  exercise  of  the  broad  discretion^  vested  in  it, 
would  have  been  justified  in  denying  the  motion.  But- 
ler V.  Mann,  9  Abb.  N.  C.  49. 

To  leave  the  question  as  to  the  propriety  of  the 
plaintiff's  demand  in  doubt,  until  the  case  came  on  for 
trial,  might  prove  an  embarrassment  and  a  hindrance 
to  a  speedy  determination  of  the  issues.  The  motion 
to  strike  out  the  demand  was,  therefore,  proper  ;  and 
this  practice  was  approved  of  in  Dowdney  t^.Volkening 
(37  N.  r.  Snpei\  Ct.  813).  * 

*  6ee  Clegg  v,  American  Newspaper  Union,  7  AJib,  N,  C,  63. 
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The  order  appealed  from  is  affinned,  with  $10  costs, 
and  the  disbursemeuts  of  the  appeal. 

Sedowick,  Ch.  J.,  concurred. 


NATHANS  V.  HOPE. 
N.  Y.    Common-  Pleas,   Special  Term,  May,  1884. 
§  §  14,  812. 

Contempt. — FaUe  juitifieatian  of  nirety  to  undertahing.-^lntolveney. 

One  who  offers  himself  as  surety  knowing  himself  to  be  insolvent, 
and  with  no  expectation  of  paying  the  liability  thus  incurred,  is 
guilty  of  a  fraud  upon  the  court  and  upon  the  judgment  creditor  in 
assisting  to  procure  the  stay  of  proceedings  granted  upon  such  un- 
dertaking, and  may  be  fined  in  the  amount  of  the  judgment  for 
the  contempt,  and  the  payment  thereof  enforced  by  imprison- 
ment.* 

Where  it  appears  that  there  were  four  unsatisfied  judgments  against 
said  surety  amounting  to  over  $11,000,  which  had  remained  on  the 
docket  for  over  six  years;  it  will  be  presumed  that  he  had  not  the 
means  to  pay  them  and  is  insolvent. 

Where  it  appears  that  the  surety  against  whom  such  judgments  stand, 
has  not  the  cash  in  hand  to  satisfy  them,  no  matter  what  property 
'he  may  have  in  lands,  goods  or  accounts,  he  will  be  deemed  legally 
insolvent. 

(Decided  May  16,  1884.) 

Motion  to  punish  one  John  Satterlee  for  contempt 
in  offering  himself  and  acting  as  surety  an  undertak- 
ing on  appeal  in  this  action,  on  behalf  of  defendant 
and  making  affidavit  of  justification  when  he  was  insol- 
vent. 

The  undertaking  is  dated  April  27, 1878,  and  was  on 
appeal  to  the  court  of  appeals  from  the  judgment  of 
the  general  term  of  this  court  of  March  15, 1878,  affirm- 

*  See  Eagan  v.  Lynch,  8  JV.  F.  Civ.  Pro.  286. 
Vol.  v.-  26 
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ing  a  judgment  of  this  court  entered  January  28, 
1878,  in  favor  of  the  plaintiff,  against  the  defend- 
ant for  $3,1S9.02,  together  with  $74.93  costs  of  said 
aflSrmance.  The  undertaking  was  executed  by  John 
Satterlee  and  Philip  F.  Cary,  sureties,  and  pro- 
vided for  the  payment  of  the  judgment  appealed 
from  and  costs  of  appeal  not  exceeding  $600,  and  was 
in  the  form  provided  by  law  for  perfecting  appeal  in 
such  cases  to  the  court  of  appeals  and  for  stajring 
proceedings  on  the  judgment.  Attached  to  the  under- 
taking was  an  affidavit  of  justification  signed  and 
sworn  to  by  Satterlee,  in  which  he  said  that  he  was 
then  a  resident,  a  house  and  freeholder  within  the 
state,  and  was  worth  the  sum  of  $7,600  over  all 
the  debts  and  liabilities  which  he  owed  or  had  in- 
curred, and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution.  The  affidavit  was 
sworn  to  April  27,  1878,  and  the  undertaking,  vrith 
the  affidavit  of  justification,  was  approved  by  a  judge 
of  this  court  on  May  26,  1878,  and  was  filed  with  the 
clerk  of  this  court  April  30,  1878.  The  plaintiff's 
proceeding  on  his  judgments  were  stayed  by  said 
undertaking,  and  the  said  judgments  were  affirmed  on 
said  appeal  by  the  court  of  appeals,  with  $111.60  costs, 
for  which  judgment  was  entered  June  18,  1879. 
Executions  upon  all  the  judgments  were  issued  against 
the  defendant  on  that  day  to  the  sheriff  of  the  city 
and  county  of  New  York,  where  the  debtor  resided, 
and  were  returned  on  July  9,  1879,  wholly  xmsatis- 
fied.  Action  was  brought  by  the  plaintiff  against  the 
sureties,  and  judgment  obtained  April  16, 1880,  for 
$4,082.67,  and  execution  issued  to  the  same  sheriff 
(Satterlee  residing  in  the  city  of  New  York),  and  re- 
turned wholly  unsatisfied. 

ChauTiicey  S.  TruaXy  for  the  motion. 

T.  C.  Cronirty  for  Satterlee,  surety,  opposed. 
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J.  F.  Dalt,  J. — It  appears  from  the  proofs  sub- 
mitted on  this  motion  that  the  debtor  Anthony  S. 
Hope,  was  solvent  when  the  plaintiff's  judgment  was 
recovered,  and  that  he  became  insolvent  and  worthless 
pecuniarily,  during  the  time  that  plaintiff's  proceed- 
ings were  stayed  by  the  undertaking  given  by  John 
Satterlee  and  Philip  F.  Cary  as  sureties.  By  reason 
of  the  stay  so  obtained  by  Hope,  plaintiff  lost  his 
judgment ;  when  he  endeavored  to  collect  the  amount 
of  it  from  the  sureties  they  too  were  found  to  be  insol- 
vent. He  charges  that  one  of  them,  Satterlee,  was  in- 
solvent when  he  gave  the  undertaking,  and  that  he 
knowingly  executed  it,  and  made  a  false  affidavit  of 
sufficiency  as  surety  in  order  to  impose  upon  the  court 
and  to  impede  plaintiff's  collection  of  his  judgment. 

The  financial  condition  of  Satterlee  at  the  time  he 
6wore  that  he  was  worth  $7,500  over  all  his  debts,  was 
as  follows : 

According  to  his  own  account  his  property  con- 
sisted of: 

A  demand  against  Hope,  the  judgment  debtor, 

for  money  loaned  ;  .  .  .  .  $10,000 
A  demand   against  one   John  A.  Green,  for 

money  loaned         .        .       .        .        .  4,000 

Bonds  of  the  N.  Y.  Housatonic  and  N.  R.  R.        5,000 
Horses,  wagons,  &c.,  contractors'  tools,  office 

furniture 5,000 

Accounts  due 2,000 

Tools  of  old  firm  sold 6,500 

Cash  in  bank,  of  which  $5,000  was  put  up  as 
security  for  the  performance  of  the  contract 

hereafter  mentioned 8,000 

Contract  to  construct  Shenandoah  Valley  Rail- 
road, value  in  market   ....  80,000 
Real  estate  in  Little  Falls,  N.  T.  .        .       .        5,000 

Total $74,500 
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According  to  the  records  in  the  county  clerk's 
office,  the  following  judgments  were  of  record  against 
him  and  unsatisfied : 

1877,  July  12th,  Bridget  A.  CampbeU  .  $787.25 
1876,  January  6th,  Frank  B.  Mayhem  •  •  682.04 
1876,  June  8th,  James  B.  Weir  .        .        .  697.27 

1876,  May  7th,  Dennis  Flanagan  .  .  .  280.33 
1874,  September  16th,  Farmers'  and  Citizens' 

Bank  of  L.  I .  746.21 

1874j  March  2d,  Farmers'  and  Citizens'  Bank 

ofL.  1 2,002.68 

1874,  March  26th,  Thomas  Dunn  .  194.64 

1873,  October  28th,  Michael  Smith  .  .  863.64 
1873,  September  23d,  John  Burke      .       .  364.38 

1872,  November  18th,  Samuel  E.  Bobbins  .  8,622.17 
1872,  April  5th,  Clement  Warren  et  al.  .  2,032.13 
1871,  September  7th,  Samuel  A.  Way  .  .  8,768.31 
1871,  January  25th,  National  Bank  of  New- 

berne 2,442.92 

1871,  January  25th,  National  Bank  of  New- 

berne 1,260.28 

1871,  January  25th,  National  Bank  of  New- 

berne       .......        2,130.26 

1871,  January  25th,  National  Bank  of  New- 

berne 744.32 

1869,  August  21st,  John  F.  Jones    .        .  1,129.54 

1867,  February  9th,  John  B.  Borst        .        .     8,496.66 

$27,644.93 

Defendant  swears  that  the  judgments  of  Way, 
Campbell,  Warren,  Mayhem,  Cutler,  Flanagan,  Rob- 
bins,  Borst,  Burke  and  Cutler,  were  paid  or  set  aside ; 
that  no  individual  judgments  were  obtained  against 
him  by  Weir,  Jones,  Smith,  Beard  or  the  Farmers' 
Bank,  because  he  was  not  served  with  process.    In 
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those  cases  he  was  sued  with  a  copartner,  one  John  A. 
Green^nponan  alleged  copartnership  liability.  It  is 
not  shown  that  he  was  not  liable  as  copartner  in  all  the 
cases  on  the  firm  contracts. 

In  the  case  of  the  four  judgments  of  the  Bank  of 
Newberne  an  attempt  is  made  to  show  that  they  were 
partially  satisfied  by  the  sale  of  bank  stock  attached 
in  North  Carolina,  but  it  appears  that  the  attached 
property  did  not  belong  to  Satterlee,  and  that  the 
value  thereof  has  been  or  may  be  recovered  from  the 
bank  by  a  third  party,  to  whom  he  had  transferred  it 
before  the  levy. 

On  these  judgments  of  the  Bank  of  Newbeme 
there  was  due  of  principal  and  interest  at  the  time  of 
Satterlee's  oath  to  his  undertaking,  the  sum  of  $11,300 
and  over.  There  was  no  question  of  his  knowledge  of 
his  liability  thereon,  and  that  the  judgments  were  not 
paid.  He  knew  Jie  had  no  right  to  any  credit  thereon 
by  reason  of  the  bank's  attachment  and  sale  of  the 
bank  stock  standing  in  his  name  in  North  Carolina,  for 
he  had  previously  transferred  such  stock.  He  offered 
himself,  therefore,  as  a  good  and  snfficient  surety 
while  four  unsatisfied  judgments  existed  to  his  knowl- 
edge, against  him,  of  record  in  this  county,  amount- 
ing, with  interest,  to  $11,800,  and  which  had  remained 
on  the  docket  against  him  for  over  six  years.  The 
presumption,  of  course,  is  that  if  he  had  the  means  to 
pay  these  judgments  he  would  have  paid  them,  and, 
not  having  paid  them,  that  he  was  unable  to  do  so  and 
was  insolvent. 

Even  on  his  own  showing,  he  was  insolvent  in  the 
legal  sense,  for  he  had  not  the  cash  in  hand  to  pay 
these  judgment  debts,  which  had  then  matured  for  over 
six  years.  The  only  cash  he  had  in  hand  to  pay  this. 
$11,300,  was  $3,000 ;  for  of  the  $8,000  he  then  ''  had  in 
bank,"  $5,000  had  been  put  up  as  security  for  the  per- 
formance of  his  contract  to  construct  the  railroad.    No 
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matter  what  property  he  had  in  lands,  goods  or 
accounts,  he  was  thus  legally  insolvent  when  he  signed 
his  undertaking  and  swore  to  the  justification. 

But  what  other  property  of  value  did  he  possess 
at  the  time  t  A  demand  for  $10,000,  money  loaned  to 
the  judgment  debtor,  Hope,  on  demand,  but  how  long 
it  ha,d  been  due  and  owing  is  not  shown.  A  demand 
of  $4,000  for  money  loaned  to  Greene,  who  as  I  under- 
stand from  the  papers  was  his  former  partner,  and 
who  was  then  a  judgment  debtor  in  several  unsatisfied 
judgments.  Real  estate  worth  $6,000,  which  was  after- 
wards conveyed  by  him  for  the  incumbrances  upon  it. 
Personal  property  consisting  of  tools,  horses,  carts,  &c. 
used  by  him  as  a  contractor,  and  on  which  he  put  the 
round  valuation  of  $12,C00.  $5,000  in  railroad  bonds. 
Lastly,  a  contract  for  the  construction  of  a  railroad 
which  he  values  at  $30,000,  because  he  was  afterwards 
able  to  sell  it  for  that  sum.  Had  he  justified  as  surety 
upon  such  a  showing  he  would  have  been  rejected. 

All  of  the  property  which  he  could  have  realized 
upon  at  that  time  would  not  have  sufficed  to  pay  the 
judgments  then  unsatisfied  again^  him.  All  the  rest 
was  shadowy  and  unsubstantial  and  melted  away  in 
about  a  year  after  he  gave  the  undertaking,  for  he  was 
unable  then  to  pay  the  judgment  for  which  he  had  be- 
come surety. 

I  consider  that  the  case  against  Mr.  Satterlee  on 
this  proceeding  is  fully  made  out ;  that  he  offered  him- 
self as  surety,  knowing  that  he  was  insolvent,  and 
with  noexpection  of  paying  the  liability  thus  incurred, 
and  was  guilty  of  a  fraud  on  the  court  and  upon  the 
plaintiff  in  assisting  to  procure  a  stay  of  proceedings 
on  the  appeal  taken  by  Hope,  thereby,  in  the  language 
of  the  cases,  "  preventing  the  course  of  justice ; "  and 
that  he  is  guilty  of  contempt  (Hill  v.  I/Eplatinier,  6 
Daly^  634,  and  cases  cited). 

The  damage  caused  to  plaintiff  by  his  misconduct 
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is  the  loss  of  the  amount  of  the  judgment  against 
Hope,  and  a  fine  to  that  amount  will  be  imposed,  with 
a  direction  that  he  be  imprisoned  as  provided  by  the 
Code. 

Order  to  be  settled  on  notice. 


BLOOMFIELD,  Respondent,  t>,  KETCHAM, 
Appellant. 

CouET  OP  Appeals,  1884. 

§  1279. 

SubmisMu  itf  tinAvinen^f^-AffidM^  9r,  hy  itHunx  made. 

The  affidavit  required  by  section  1279  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  the  submission  of  controversies,  that  the 
controversy  is  real  and  the  submission  made  in  good  faith  for  the 
purpose  of  determining  the  rights  of  the  parties,  must  be  made  by 
one  of  the  parties,  and  an  affidavit  by  an  attorney  for  one  of  the 
parties  is  not  a  compliance  with  the  statute  where  there  is  a  natu- 
ral party  by  whom  it  may  be  made. 

Where  the  decision  of  a  controversy  submitted  under  section  1279  of 
the  Code  will  affect  property  other  than  that  involved  in  the  con- 
troversy, similarly  situated,  the  court  should  be  very  careful  to 
require  the  observance  of  all  forms  of  law  which  are  intended  to 
guard  against  the  submission  of  questions  except  in  real  controver- 
sies and  in  good  faith. 

{Decided  March  11,  1884). 

Appeal  from  jadgment  of  general  term  in  favor  of 
plaintiff  entered  on  submission  of  controversy. 

Safficient  facts  are  stated  in  the  opinion. 

Charles  Benner^  for  appellant. 

Frank  E.  Blackwellj  for  respondent. 
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Rapallo,  J.— The  question  submitted  by  this  pro- 
ceeding is  important  and  must  affect  the  interests  of 
many  persons  other  than  those  who  are  presented  here 
as  parties.  The  rights  of  persons,  who  have  purchased 
from  executors,  lots  described  as  fronting  on  streets 
laid  down  on  the  commissioner's  map,  but  not  yet 
opened,  to  an  easement  in  such  streets;  those  of  devi- 
sees or  heirs  to  substantial  compensation  for  the  fee  of 
the  land  embraced  in  such  streets  when  opened,  and 
the  liability  of  neighboring  land-owners  to  be  assessed 
for  such  compensation,  are  all  involved.  In  the  pres- 
ent case  the  tract  of  land  is  stated  to  be  large,  and  all 
other  tracts  similarly  situated  are  affected.  Under 
such  circumstances  the  court  should  be  careful  to  re- 
quire the  observance  of  all  the  forms  of  law  which  are 
intended  to  guard  against  the  submission  of  questions 
in  this  manner  except  in  real  controversies  and  in  good 
faith.  There  are  many  indications  on  the  face  of  the 
papers  submitted  to  us  that  the  case  has  been  gotten 
up  for  the  express  purpose  of  drawing  from  the  court 
a  decision  on  the  precise  question  submitted,  and  that 
the  facts  have  been  framed  with  that  view.  The 
plaintiff  appears  as  the  vendor,  for  $1,000,  of  an  un- 
divided ^  of  a  piece  of  land  which  forms  part  of  Sixty- 
seventh  street,  as  laid  down  on  the  commissioner's 
map  of  1811,  and  as  demanding  payment  of  the  pur- 
chase money.  The  purchaser  objects  to  the  title, 
restricting  his  objection  to  the  allegation  that  the  land 
has  been  dedicated  and  subjected  to  an  easement,  by 
the  previous  conveyances  by  the  executors,  of  lands 
described  as  fronting  on  Sixty-seventh  street. 

No  objection  is  made  on  the  greund  that  in  case 
the  street  should  be  opened  the  purchaser  would  be 
deprived  of  the  right  to  compensation  for  any  build- 
ings he  might, erect  on  the  premises  even  though  there 
were  no  dedication. 

The  agreement  upon  which  the  controversy  pur- 
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ports  to  have  arisen  is  carefully  drawn  so  as  to  avoid 
that  question  and  every  other  question  which  might 
arise  under  an  ordinary  contract  of  sale,  except  the 
precise  question  submitted.  The  agreement  as  to  title 
is  quite  out  of  the  customary  form,  and  contains  on  its 
face  unmistakable  evidence  that  it  was  framed  for  the 
express  purpose  of  raising  the  precise  question  speci- 
fied in  the  submission,  and  the  alleged  controversy 
appears  to  have  been  created  for  the  very  purpose  of 
being  thus  submitted. 

To  avoid  collusive  or  fictitious  submissions  the 
Code  (§  1279)  requires  that  to  entitle  parties  to  submit 
a  controversy,  the  case  must,  be  accompanied  with  the 
affidavit  of  one  of  the  parties,  to  the  effect  that  the 
controversy  is  real  and  that  the  submission  is  made  in 
good  faith  for  the  purpose  of  determining  the  rights  of 
the  parties.  An  attempt  has  been  made  in  the  present 
case  to  comply  with  that  provision,  but  the  affidavit, 
instead  of  being  made  by  one  of  the  parties  and  being 
positive,  is  made  by  the  attorney  in  fact  of  one  of  the 
parties,  who  sweairs  that  the  submission  is  made  in 
good  faith  and  that  the  controversy  is  real,  to  the  best 
of  his  knowledge,  information  and  belief. 

There  is  no  authority  in  the  Code  for  making  such 
an  affidavit  by  attorney,  and,  as  the  facts  required  to 
be  stated  are  peculiarly  within  the  knowledge  of  the 
parties,  we  think  it  should  be  made  by  one  of  them, 
and  that  the  affidavit  of  an  attorney  is  not  a  compliance 
with  the  statute,  where  there  is  a  natural  person,  a 
party  to  the  proceeding,  by  whom  it  may  be  made. 

The  judgment  of  the  general  term  is  reversed  and 
the  proceeding  dismissed,  without  costs  to  either:  party, 
as  was  done  in  the  case  of  People  v.  Mutual  Endow- 
ment and  Accident  Ins.  Co.,  92  iV.  T.  622. 

All  concurred. 
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WYCKOFF,   Res:?ondent,  v.  ANDREWS, 
Impleaded,  etc.,  Appellant. 

Superior  Cocrt,   General  Term,  January,  1884. 

§637. 

PUading^Fritolous  aniioer—Promiiiory  noU-^lndonen^Waiwr  of 
demand  and  noiic$  after  maturili/. 

To  justify  jadgment  on  an  au&wer  as  f rtvoloas,  it  must  be  clearly 
bad,  not  calling  for  deliberation  upon  the  issues  it  attempts  to  make. 

Accordingly,  where,  in  an  action  against  the  indorsers  on  a  promissory 
note,  the  complaint  does  not  allege  demand  of  payment,  protest  and 
notice,  but  pleads  a  waiver  thereof  in  writing  by  defendants,  ''  at 
or  about  the  date  of  the  maturity  of  said  note,'*  and  does  not  allege 
any  promise  of  payment  by  defendants  dehors  the  note,  judgment 
cannot  be  rendered  upon  an  answer  as  frivolous,  which  in  sub- 
stance, alleges  that  such  waiver  was  not  in  fact  made  until  after 
the  maturity  of  said  note,  although  at  the  time  of  such  waiver, 
defendants  thought  that  said  note  had  not  matured. 

{Decided  March  8,  1884.) 

Appeal  by  defendants  from  an  order  granting 
plaintiffs  motion  for  judgment  on  the  ground  of  the 
frivolousness  of  the  answer. 

The  facts  appear  in  the  opinion. 

Medfleldy  Hill  &  Lydecker^  for  appellarrt. 

If  the  answer  is  conceded  to  be  true,  can  the  giving 
of  this  waiver  raise  a  contract  of  new  promise  by  the 
indorser,  for  that  is  the  object  of  the  plaintiff  in  plead- 
ing the  waiver.  It  is  incredible,  that  a  man  should  be 
held  to  have  made  a  promise  under  such  a  state  of  facts. 
It  is  elementary  law  that  such  a  waiver  given  after  the 
default  of  the  holder,  does  not  create  a  new  promise 
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without  proof  that  the  indorser  in  signing  the  waiver 
had  knowledge  of  the  default  when  he  signed  it.  By 
omitting  presentment  and  notice  the  holder  lost  a 
recourse  to  this  defendant.  Spies  v.  Gilnrore,  1  -ZT.  T. 
321 ;  Cayuga  Co.  Bank  T^.Worden,  Id.  413.  These  omis- 
sions of  the  holder  may  be  waived  by  the  indorser  s 
subsequent  promise ;  only  that  promise  must  be  made 
with  full  knowledge  that  be  has  been  discharged  by 
the  neglect  of  the  holder.  Tebbetts  v.  Dowd,  23  Wend. 
379  ;  Story  on  Bills^  §  631 ;  2  Daniels  on  Neg.  Inst.  § 
1149. 

W.  I.  Butler^  for  respondent. 

Per  Curiam.— The  only  question  on  this  appeal  is 
whether  the  answer  was  frivolous.  To  support  a  judg- 
ment ordered  for  such  reason,  the  answer  must  be 
clearly  bad,  not  calling  for  deliberation  upon  the  issues 
it  attempts  to  make.  There  appears,  however,  a  ques- 
tion of  which  it  cannot  be  said  that  it  admits  of  an 
answer  that  cannot  be  rationally  and  intelligently 
debated. 

The  complaint  is  against  the  indorser  of  a  promis- 
sory note.  The  complaint  does  not  allege  that  demand 
of  payment  and  notice  of  non-payment  were  or  were 
not  made  and  given.  It  alleges  ^^  that  at  or  about  the 
date  of  the  maturity  of  said  note,  each  of  the  said 
individual  defendants,  in  writing,  duly  and  wholly 
waived  demand  of  payment,  protest  and  non-payment, 
and  protest  of  said  note.''  The  complaint  does  not 
aver  that  the  defendant  at  the  time  of  the  alleged 
waiver,  or  at  any  time  dehors  the  note,  promised  to  pay 
it,  or  its  amount. 

The  answer  alleges  as  to  its  waiver,  that  it  was  in 
fact  made  after  the  maturity  of  the  note,  although  at 
the  time  of  waiver,  the  defendants  thought  the  note 
had  not  matured.  Such  is  the  effect  of  the  answer, 
although  the  form  is  "  that  on  the  day  of  said  waiver 
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this  defendant  was  wholly  ignorant,  the  said  note  was 
then  over-due  and  unpaid,'*  etc.  Of  course,  if  the  fact 
had  been,  as  the  defendant  believed,  the  waiver  would 
have  justified  the  plaintiff  in  not  demanding  payment, 
etc. 

On  the  answer  as  to  the  waiver  having  been  after 
maturity,  a  question  is  what  is  the  effect  of  waiving  a 
demand  which  should  have  been  made  in  the  past.  If 
waived  before  maturity,  the  principle  of  estoppel  in 
pais  binds  the  indorser.  But  otherwise,  how  are  rights 
that  have  become  fixed,  affected  t  If  there  be  a  promise 
to  pay  after  maturity,  the  law  is  well  settled.  But 
does  a  mere  waiver  and  no  more,  create  an  implied 
promise  which  would  be  of  value  equivalent  to  an  ex- 
press promise  ?  Or  do  the  waiver,  and  the  circumstances 
under  which  it  was  made,  make  a  question  for  the  jury 
as  to  whether  the  parties  understood  that  the  indorser 
did  promise  to  pay  with  a  knowledge  of  the  laches  f 
If  there  be  a  waiver  of  the  kind  pleaded,  and  it  proves, 
in  any  way,  as  matter  of  law  or  of  fact  through  a  jury, 
that  the  defendant  promised  to  pay,  is  the  plaintiff  to 
show  that  the  defendant  had  knowledge  of  laches,  or 
the  defendant  to  show  that  he  had  not  %  At  least,  some 
of  these  questions  are  of  a  relevancy  and  solidity  that 
prevents  its  being  frivolous  to  raise  them. 

The  order  below  should  be  reversed,  with  $10  costs, 
and  disbursements  to  be  taxed,  and  the  motion  below 
denied  with  $10  costs  to  defendant,  to  abide  event. 

Present,  Sedgwick,  Gh.  J.,  and  Trua:e,  J. 
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BRADY,  Respondent,  v.  KINGSLAND, 
Appellant. 

BRADY,  Respondent,  v.  MAY,  Appellant. 

N.  Y.  Common  Pleas,  General  Term,  March,  1884. 

§§3296,3297.       . 

Beferee^i/ees  on  foredowre, 

A  referee  to  Bell  ia  foreclosure  can  recorer  for  his  serVices,  as  such, 
no  more  than  the  fees  prescribed  by  chapter  660  of  the  Laws  of 
1869  (amended  by  chapter  192  of  the  Laws  of  1874),  although  an 
express  agreement  to  pay  a  larger  sum  was  made. 

Whether  said  act  is  constitutional,  quare. 

(Decided  May  22, 1884.) 

Appeal  from  jadgments  of  a  district  court  in  the 
city  of  New  York  in  favor  of  plaintiff  for  $31  and  costs. 

Plaintiff's  assignor  was  appointed  referee  to  sell  in 
an  action  for  the  foreclosure  of  a  mortgage  on  real 
property  in  which  the  defendant  Eingsland  was  plaint- 
iffy  and  also  in  another  similar  action  in  which  the  de- 
fendant Macy  was  plaintiff.  The  sales  were  duly 
advertised  and  adjourned  several  times^  and  finally  the 
property  was  sold  at  private  sale.  By  agreement  be- 
tween the  referee  and  the  attorneys  for  the  plaintiff  in 
those  actions,  the  referee  was  to  receive  for  his  services 
$50  and  all  disbursements.  He  received  $100  in  each 
case,  but  claimed  that  a  balance  was  still  due  him, 
and  assigned  his  claim  therefor  to  the  plaintiff,  who 
brought  the  actions  in  which  the  jadgments  appealed 
from  were  recovered. 

Further  facts  are  stated  in  the  opinion. 
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William  Whalej/j  for  appellants. 

Stephen  L.  Brague^  for  respondents. 

Van  Hoesen,  J. — ^The  disbursements  of  the  referee 
for  publishing  the  notices  of  the  sale  were  $81.  These 
were  properly  allowed.  The  justice  also  awarded  the 
plaintiff  the  maximum  sum  allowed  by  the  law  for  the 
full  performance  of  all  the  duties  that  are  devolved 
upon  a  referee  who  conducts  a  sale  in  foreclosure,  to 
wit,  $50.    The  account  then  stood  thus : 

Disbursements $81  00 

Fees 50  00 

$131  00 
Cb. 
By  cash  . $100  00 

Balance $31  00 

For  the  sum  of  $31  the  justice  gave  judgment.  In 
this,  I  think  lie  erred.  The  referee  was  entitled  to 
nothing  more  than  the  fees  that  are  prescribed  by  the 
act  of  1869*  (Schermerhorn  ^.  Prouty,  80  N.  Y.  317 ; 
Lockwood  tj.  Fox,  61  Hov).  Pr.  623  ;  Maher  v.  O' Con- 
ner, 1  N.  r.  Civ.  JPro.  158 ;  Guinnever  v.  Carroll,  6  L. 
Bull,  6). 

His  disbursements  were  ....  $81  00 
For  receiving  order  posting  notice  of  sale  .  10  00 
Not  more  than  three  adjournments    .       .  9  00 

Total $100  00 

It  appears,  therefore,  that  the  referee  has  been  paid 
in  full.    The  referee  could  not  make  a  valid  contract 

*  Laws  of  1869,  eh.  669,  amended  by  LatM  of  1874,  cb.  199. 
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for  the  payment  of  more  than  the  statutory  fees.  The 
law  condemns  and  will  not  lend  itself  to  the  enforce- 
ment of  snch  contracts.  We  do  not  feel  called  on  to 
review  the  decisions  that  have  been  made  respecting 
the  binding  force  of  the  act  of  1869.  I  have  carefully 
read  the  argument  of  the  counsel  for  the  plaintiff,  but 
I  am  not  at  all  convinced  that  the  act  is  unconstitu- 
tional. 

The  jadgment  should  be  reversed. 

J.  P.  Daly,  J.  [Concurring.]— I  have  some  doubts 
as  to  the  constitutionality  of  the  acts  of  1869  and 
1874,*  that  question  being  now  directly  raised,  but  I 
am  constrained  to  follow  our  general  term  in  Lock- 
wood  V.  Pox  (61  How.  622). 

Lahbemore,  J.,  concurred  for  reversal. 


BUTTS  V.  SCHIEPFELIN. 

SuPBEMS  Court,  General  Tkrm,  June,  1884. 

§  1274,  subd.  2. 

Cof^esnan  of  judgment, — Statement  offatts  out  ofuhUih  debt  aroee. 

Where  the  statement  upon  whiph  a  judgment  by  confession  was 
entered,  set  out  that  the  confession  was  **  for  debts  now  justly 
due ''  to  the  plaintiff  from  defendant,  arising  upon  certain  prom- 
issory notes  made  and  delivered  by  the  defendant  to  the  plaintiff 
before  maturity,  '*for  value  received,"  but  did  not  state  anything 
further  as  to  tlie  consideration  of  the  notes  : — Ileldj  that  it  was 
insufficient,  and  a  motion  made  by  a  subsequent  judgment  debtor 
of  the  defendant  to  set  it  aside  should  be  granted. 

(Decided  June,  1884.) 

*  Zaicr«  (7^1860,  ch.  569,  amended  by  Law$  of  1874,  cb.  192. 
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Butts  «.  Scbieffelin. 

Motion  by  Edward  Dancan  Sniflfen,  a  jadgment 
creditor  of  the  defendant,  to  set  aside  a  jadgment  by 
confession  entered  herein. 

On  May  23,  1884,  the  plaintiff  entered  jadgment 
against  the  defendant  in  the  office  of  the  clerk  of  the 
supreme  court,  New  York  county,  for  $2,204.29,  on  a 
statement  or  confession,  dated  May  22,  1884,  duly 
signed  and  acknowledged  by  the  defendant. 

The  confession  was  entitled  in  the  action  and  read 
as  follows  :  ''I,  the  above-named  Bradhurst  Schieffelin, 
hereby  confess  judgment  in  favor  of  the  above-named 
Augustus  E.  Butts,  for  the  sum  of  $2,204.29,  and  author- 
ize the  said  Augustas  E.  Butts,  his  heirs,  executors, 
administrators,  or  assigns  to  enter  judgment  therefor, 
against  me.  This  confession  of  judgment  is  for  debts 
now  justly  due  to  the  said  Augustus  E.  Butts  from  me 
arising  from  the  following  state  of  facts. 

*'That  at  the  city  of  New  York,  I  made  my  certain 
promissory  note  in  writing,  of  which  the  following  is  a 
copy: 

''  $2,000.  New  York,  Nov.  8,  1883. 

'*Six  months  after  date,  I  promise  to  pay  to  the 
order  of  A.  E.  Butts,  two  thousand  dollars  at  252 
Broadway,  N.  Y.,  value  received.    B.  Schikffelin. 

*'DueMay8,  11." 

"  That  thereafter,  and  before  the  maturity  thereof, 
I  delivered  said  promissory  note  to  said  Augustus  E. 
Butts  for  value  received,  that  at  the  maturity  thereof 
the  same  was  duly  presented  for  payment  and  pay- 
ment thereof  demanded ;  that  I  have  failed  to  pay 
said  note  or  any  part  thereof ;  that  said  Augustus  E. 
Butts  is  still  the  owner  and  holder  thereof,  and  there 
is  due,  owing  and  unpaid  thereon  the  sum  of  $2,000, 
with  interest  thereon  from  the  11  th  of  May  1884. 
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*'Aiid  that  at  said  city  of  New  York,  I  made  my 
certain  other  promissory  note  in  writing,  of  which  the 
following  is  a  copy,  viz. : 

"  New  York,  January  19, 1884. 
"Three  months  after  date,  I  promise  to  pay  to 
the  order  of  A.  E.  Batts,  two  hundred  dollars,  value 
received.  B,  Sciiieffelin." 

.  "  That  thereafter,  and  before  the  maturity  thereof, 
I  delivered  the  said  last^  named  promissory  note  to 
said  Augustus  E.  Butts,  for  value  received,  that  at  the 
maturity  thereof  it  was  duly  presented  for  payment, 
and  payment  thereof  demanded,  that  I  have  failed  to ' 
pay  said  note  or  any  part  thereof,  that  said  Augustus 
E.  Butts  is  still  the  owner  and  the  holder  of  the  same, 
and  there  is  now  due,  owing  and  unpaid  thereon  the 
sum  of  $200,  with  interest  thereon  from  April  22, 1884. 

' '  Dated  New  York,  May  22, 1884.    B.  Schieffelin." 

Subsequently  one  Edward  Duncan  SniflEen  recov- 
ered a  judgment  against  the  defendant,  in  an  action  in 
the  City  court  in  New  York,  and,  thereafter,  made  this 
motion,  claiming  that  the  statement  on  which  the  judg- 
ment by  confession  was  entered,  was  insuflGicient,  and 
that  it  should  have  set  ont  the  facts  out  of  which  the 
indebtedness  evidenced  by  the  note  arose.  In  oppo- 
sition to  the  motion  it  was  claimed  that  the  statement 
was  sufficient  in  that  it  stated  facts  which  constitute  a 
cause  of  action. 

Russell  Benedict^  for  the  motion. 

Cited :  Chappel  v.  Ghappel,  12  N.  T.  215 ;  Dun- 
ham  V.  Waterman,  17  Id.  9 ;  Grandell  v.  Finn,  1  KeyeSy 
217  ;  -flicker  o.  Acker,  1  Id.  291 ;  Hoppock  v.  Donald- 
son, 12  Ebw.  Pr.  141 ;  Van  Beck  v.  Schuman,  13  Id. 
472  ;  distinguishing  Frelich  v.  Brink,  22  If.  T.  418, 

Hamilton  CoUy  opposed. 
Vol.  v.— 27 
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Lawrence,  J. — I  regard  the  statement  on  which 
the  jadgment  was  entered  as  Insufficient.  See  Chap- 
pel  V.  Chappel,  12  If.  Y.  216  ;  Hoppock  v.  Donaldson, 
12  How.  Pr.  141,  and  Dunham  v.  Waterman,  17  N.  Y.  9. 

Motion  granted. 


CARLETON,  Appellant,  t).  MAYOR,  Impleaded, 
Respondent. 

Superior  Court,  General  Term,  November,  1883. 

§  1529. 
Ejectment, — WrU  ofpoaneuum. 

In  this  case,  judgment  having  been  rendered  for  plaintiff  in  an  action 
of  ejectment,  ho  went  into  possession  of  the  premises  thereunder, 
and  said  judgment  was  afQrmed  by  the  general  term ;  thereafter  the 
court  of  appeals  reversed  said  judgment  and  ordered  that  the  com- 
plaint be  dismissed,  and  said  judgment  was  subsequently  macle  the 
judgment  of  this  court,  but  no  provision  for  restitution  was  made 
therein : — Held,  that  it  was  within  the  general  powers  of  the  court 
at  special  term  to  issue  a  writ  of  possession  to  render  said  judg- 
ment effectual. 

(Decided  March  8,  1884.) 

There  were  two  appeals  in  this  action,  both  by 
plaintiff,  one  from  an  order  of  this  court,  made  at  spe- 
cial term,  February  21,  1883,  that  a  writ  of  possession 
issue  directing  the  sherilt  of  New  York  county  to 
deliver  to  the  defendants,  the  mayor,  &c.,  the  posses- 
sion of  the  premises  the  right  to  which  is  in  controversy 
in  this  action ;  and  the  other  from  an  order  of  this 
court  made  at  special  term,  April  2,  1883,  denying 
plaintiff's  motion  to  vacate  the  above  mentioned  order, 
and  to  stay  all  proceedings  under  it.    A  motion  by 
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plaintiff  to  vacate  the  judgment  and  for  a  new  trialv 
was  granted  upon  payment  of  costs  within  ten  days. 
Farther  facts  appear  in  the  opinion. 

H.  B.  PMlbrook  and  Eraslus  CooJce^  for  appellant. 

George  Andrews^  corporation  connsel,  and  T.  B. 
Clarksaiiy  for  respondents. 

0' Gorman,  J. — After  some  preliminary  litigation 
of  this  action  not  necessary  to  be  now  considered,  a 
verdict  was,  on  June  9, 1879,  rendered  herein  by  a  jury 
in  favor  of  the  plaintiff  on  trial  of  an  issue  of  fact 
establishing  the  plaintiff's  title  to  a  certain  lot  of  land 
in  One  Hundred  and  twentieth  street  in  the  city  of  New 
York,  subject  to  the  opinion  of  this  court  at  general 
term.  Afterwards,  on  December  80,  1880,  the  general 
term  ordered  judgment  in  favor  of  the  plaintiff  for  the 
recovery  of  the  said  lot  and  for  costs.  The  mayor,  etc., 
of  New  York  appealed  therefrom  to  the  court  of 
appeals ;  and  the  court  of  appeals,  on  or  about  Decem- 
ber 14,  1882,  reversed  said  judgment,  and  ordered  that 
the  plaintiff's  complaint  be  dismissed  with  costs.  On 
January  3, 1883,  the  judgment  of  the  court  of  appeals 
was  made  the  judgment  of  this  court. 

The  plaintiff  gave  notice  of  a  motion  to  be  heard  at 
the  special  term  of  this  court  on  January  18,  1883,  for 
an  order  vacating  the  said  judgment  and  for  a  new 
trial  of  the  action,  under  section  1525  of  the  Code  of 
Civil  Procedure.  The  mayor,  etc.,  also  noticed  a  motion 
to  be  heard  at  special  term  on  the  same  day,  for  an 
order  that  said  judgment  of  the  court  of  appeals,  and 
also  the  judgment  of  this  court  entered  thereon,  should 
be  amended,  so  as  to  award  to  the  defendant,  the 
mayor,  etc.,  restitution  of  the  premises.  These  motions 
were  heard  together,  and  on  February  21,  1882,  an 
order  of  the  special  term  was  entered  (Iwgraham,  J.), 
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that  a  writ  of  possession  issue  to  the  sheriff,  etc./ 
directing  the  delivery  to  the  defendants,  the  mayor, 
etc.,  of  the  possession  of  said  premises.    From  this 
order  the  plaintiff  has  appealed. 

The  plaintiff  argnes  that  on  the  judgment  of  this 
court,  as  it  now  stands,  there  is  no  authority  for  such 
an  order,  because  the  judgment  as  entered  does  not  in 
terms  provide  for  the  issuing  of  a  writ  of  possession. 
The  only  claim  which  plaintiff  can  set  up  to  the  right 
of  possession  of  the  lot  in  question,  depends  on  the 
judgment  in  his  favor  obtained  on  and  before  June  9, 
1879,  and  the  judgment  of  the  general  term  of  Decem- 
ber 30,  1880,  affirming  the  same.  But  these  judgments 
were  reversed  by  the  court  of  appeals  on  December  15, 
1882,  and  thereupon  ceased  to  have  any  force  or  vital- 
ity.   The  case  stood  as  if  they  had  never  existed. 

If  it  had  been  in  terms  provided  in  the  judgment  of 
the  court  of  appeals,  that  the  defendants,  the  mayor, 
etc.,  should  recover  possession  of  the  lot,  and  that  a 
writ  of  possession  should  issue  against  the  plaintiff 
therefor,  no  question  as  to  the  propriety  of  that  step 
by  this  court  could  well  have  arisen.  But  notwith- 
standing the  absence  of  these  words  in  the  judgment 
the  power  to  issue  the  writ  of  possession  is  a  conse- 
quence of  the  judgment,  and  existed,  in  my  opinion,  in 
the  special  term,  in  order  to  carry  out  the  necessary 
logical  effect  of  the  judgment  and  render  it  effectual. 

The  order  of  February  21,  1883,  directing  the  issue 
of  a  writ  of  possession  of  the  premises  in  question,  to 
the  mayor,  etc.,  as  landlord  of  the  defendant  Darcy, 
appealed  from  by  the  plaintiff,  is,  therefore,  affirmed, 
without  costs. 

As  to  the  order  of  the  special  term,  granting  a  new 
trial,  that  question  was  disposed  of  by  the  decision  of 
this  court  made  on  May  9, 1883. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred.  ] 
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.ESTATE  OF  WILLIAM  T.  MEAKIM,  Deceased. 

^Surrogate's  Court,  Kings  County,  May,  1884. 

§§2757,  6<  5^1?.,  2793. 

8al^  of  decedenVa  estate  for  payment  c/dd/te. — Application  of  proceeds. 
— Counter-claim  interposed  to  judgment  against  administrator^  ' 
^hen  not  allowed. — Statute  of  Limitations. 

Where  in  a  proceeding  for  the  distribution  of  funds  arising  from  the 
sale  of  a  decedent's  estate  for  the  payment  of  his  debts,  etc.,  a 
counter-claim  Teas  interposed  to  a  judgment  against  the  executor, 
consisting  of  a  note  made  by  the  creditor  which  was  barred  by  the 
Statute  of  Limitations,  and  was  claimed  to  have  been  revived  by 
a  letter  of  the  creditor  stating  that  he  expected  to  allow  said  note 
and  interest  if  he  could  have  a  fair  settlement  of  his  account  against 
the  deceased,  and  it  appeared  that  a  part  of  the  claim  on  which  the 
judgment  was  recovered  was  disallowed  because  outlawed,  and  that 
the  note  had  been  interposed  as  a  counter-claim  in  the  action  in 
which  the  judgment  was  recovered  and  disallowed  on  the  ground 
that  it  was  barred  by  the  Statute  of  Limitations  : — Held,  that  the 
said  letter  did  not  take  the  note  out  of  the  Statute  of  Limitations  ; 
that  the  promise  being  conditional,  and  not  having  been  accepted, 
the  claim  of  the  creditor  should  be  allowed.  [»] 

The  surrogate  has  no  power  to  direct  the  payment  out  of  a  fund  aris- 
ing from  the  sale  of  a  decedent^s  real  property  for  the  payment  of 
his  debts,  etc.,  of  allowances  made  on  the  contest  of  a  will;  [',  ^J 
such  fund  can  only  be  applied  to  the  payment  of  such  claims 
and  debts  of  the  decedent  as  would  authorize  the  surrogate's  court 
to  order  a  sale  of  the  real  estate ;  [*]  the  court  could  not  order 
a  sale  for  the  purpose  of  paying  the  expenses  of  administration,  and 
the  fund  arising  from  the  sale  cannot  bo  applied  to  their  pay- 
ment. [•,  *] 

Section  2798  of  the  Code  of  Civil  Procedure,— which  provides  that 
'*out  of  the  remainder  of  the  money  "  arising  from  the  sale  of  the 
real  property  of  a  deceased  person  for  the  payment  of  his  debts 
and  funeral  expenses,  after  their  payment,  '^must  be  paid  the  sum, 
if  any,  which  has  been  found  to  be  due  to  the  executor  or  adminis- 
trator upon  a  judicial  settlement  of  his  accounts  after  applying 
thereupon  the  proceeds  of  the  personal  property," — only  refers  to 
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such  claims  or  debts  of  the  decedent  as  would  authorize  the  sur- 
rogate's court  to  order  a  sale  of  the  real  estate  for  the  payment  of 
any  expenses  incurred  in  the  administration  of  the  estate.  [*,  *] 
(Decided  June  2, 1884.) 

Application  of  administrator  for  the  distribution 
of  a  fund  arising  from  the  sale  of  his  decedent's  real 
property  for  the  payment  of  his  debts,  etc. 

Maynis  D.  Oouldy  for  jDetitioner. 
If.  D.  Birdsall,  for  Dr.  O.  H.  Smith. 

Bergen,  Surrogate.— This  is  an'application  for  the 
distribution  of  the  fund  arising  from  the  sale  of  the 
decedent's  real  estate  for  the  payment  of  his  debts 
and  funeral  expenses.  It  appears  that  the  adminis- 
trator, in  the  administration  of  the  estate,  ascertained 
that  the  personal  property  was  insufficient  to  pay  the 
debts  of  the  decedent.  He  accordingly  petitioned  this 
court  for  leave  to  sell  the  real  estate  for  that  purpose, 
which  petition  was  granted,  and  the  real  estate  was 
sold,  realizing  the  sum  of  $3,208.91,  which  is  now  in 
the  hands  of  the  county  treasurer. 

Upon  this  application  for  the  distrihution  of  the 
fund  the  questions  arise : 

First.  What  amount  ehould  be  allowed  Dr.  O.  H. 
Smith,  for  medical  attendance  rendered  William  Mea- 
kim, deceased,  and  his  family? 

The  evidence  disclosed  the  fact  that  Dr.  O.  H. 
Smith  Was  the  family  physician  and  had  attended  the 
decedent  and  his  family  from  April  10,  1870,  to  June 
24, 1878 ;  that  he  had  presented  a  bill  to  the  said  ad- 
ministrator for  his  services,  amounting  with^interest  to 
the  sum  of  $1,098 ;  that  said  claim  was  rejected  by 
the  administrator,  and  subsequently,  under  the  stat- 
ute, was  referred  to  George  H.  Fisher,  Esq.,  to  hear 
and  determine,  and  after  a  tri^l  upon  the  merits  a 
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judgment  was  entered  on  November  19, 1881,  against 
said  administrator,  and  in  favor  of  said  Dr.  O.  H. 
Smith,  for  the  sum  of  $546.16,  exclusive  of  costs,  the 
balance  of  the  claim  beiug  excluded  by  the  court  on 
the  ground  that  it  was  barred  by  the  Statute  of  Limi- 
tations. 

Upon  the  return  of  the  citation  for  the  distribution 
of  the  fund  now  in  the  hands  of  the  county  treasurer, 
it  was  sought  to  reduce  the  amount  of  said  judgment 
under  section  2757  of  the  Code  of  Civil  Procedure  by 
establishing  a  counter-claim  in  favor  of  the  adminis- 
trator and  against  the  said  Dr.  O.  H.  Smith.  The 
same  counter-claim  was  pleaded  in  the  above-men- 
tioned action  in  the  supreme  court,  and  that  court 
refused  to  allow  it,  holding  that  the  note  which  con- 
stituted the  counter-claim  was  barred  by  the  Statute  of 
Limitations. 

It  is  now  claimed  that  in  May,  1881,  Dr.  Smith 
wrote  to  Nelson  Meakim  that  he  expected  to  allow  said 
note  and  interest,  if  he  could  have  a  fair  settlement  oC 
his  account  against  William  Meakim,  deceased,  which 
letter  it  is  now  urged,  takes  the  note  out  of  the  statute  of 
limitations,  and  that  it  should  be  credited  on  account  of 
said  judgment.  But  Dr.  Smith  in  explanation  says, 
that  he  did  not  intend  to  waive  his  right  to  plead  the 
statute  of  limitations  on  said  note  unless  the  adminis- 
trator of  William  Meakim,  deceased,  would  admit  his 
entire  claim  as  originally  presented  for  medical  ser- 
vices from  1870,  which  claim  included  the  amount 
excluded  by  the  supreme  court  in  the  said  action,  as 
being  barred  by  the  statute  of  limitations ;  but  that  he 
was  willing,  if  the  administrator  would  pay  his  entire 
claim  as  originally  presented,  to  credit  the  adminis- 
trator with  the  amount  of  said  note,  and  that  that  was 
what  he  referred  to  in  his  letter  to  Nelson  Meakim, 
when  he  said,  ^'  alll  want  is  a  fair  settlement." 

I  am  of  the  opinion,  that  after  the  trial  of  the 
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[•]  case  upon  the  merits,  and  a  judgment  having  been 
rendered  against  the  administrator,  in  which  the 
same  issues  were  involved,  that  the  letter  above 
referred  to  does  not  take  the  note  in  question  out 
of  the  statute  of  limitations.  The  promise  was  con- 
ditional, and  it  not  having  been  accepted,  Dr.  O.  H. 
Smith  should  be  allowed  the  sum  of  $546.16,  being  the 
amount  of  his  judgment  exclusive  of  costs,  and  interest 
thereon  from  the  date  of  the  entry  of  said  judgment. 

The  second  question  arising  upon  this  application 
is  as  follows : 

The  decedent  left  a  will  which  was  offered  for  pro- 
bate, and  after  a  contest  was  rejected  by  the  surrogate 
of  Kings  county.  In  the  decree  denying  probate  of 
the  will,  entered  in  1879,  the  then  surrogate  fixed  the 
costs  and  allowances  as  follows :  Theodore  F.  Jackson, 
counsel  for  proponents,  $160 ;  Joseph  A.  Kent,  coun- 
sel for  contestants^  $150 ;  (Jeorge  H.  Fisher,  special 
guardian  of  minor,  $100,  and  directed  the  same  to  be 
paid  by  the  administrator,  when  appointed,  as  a  part 
of  the  expenses  of  the  administration. 

The  heirs  at  law  contend  that  these  claims  are  not 
debts  of  the  decedent  nor  funeral  expenses,  and,  there- 
fore, cannot  be  allowed  under  secti9n  2749  of  the  Code 
of  Civil  Procedure. 

The  real  estate  realized  sufficient  to  pay  all  the 
debts  of  the  decedent,  including  the  claims  for  costs 
and  allowances  in  the  matter  of  the  contested  probate 
of  the  said  will. 

I  think  it  is  clear  that  the  statute  does  not 
n  authorize  this  court  to  order  the  sale  of  the  dece- 
dent's real  estate  for  the  purpose  of  paying  the 
expenses  of  the  administration.  That  power  is  only 
given  for  the  payment  of  the  debts  of  the  decedent  and 
the  funeral  expenses  {Code  Civ.  Pro.  §  2749).  Bat  it 
is  contended  that  inasmuch  as  the  real  estate  has  been 
sold  and  the  fund  is  now  in  the  hands  of  the  county 
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treasurer,  that  this  court,  under  subdivision  5  of 
[•]    section  2793  of  the  Code  of  Civil  Procedure,  which 

reads  as  follows:  '^Out  of  the  remainder  of  the 
money  nxust  be  paid  the  sum,  if  any,  which  has  been 
found  to  be  due  to  the  executor  or  administrator  upon 
a  judical  settlement  of  his  accounts,  after  applying 
thereupon  the  proceeds  of  the  personal  property,"  has 
the  power  to  direct  the  payment  of  said  costs  and 
allowances  to  the  parties  entitled  thereto,  the  same  as 
if  the  administrator  had  personally  paid  them  under 
the  direction  of  said  decree. 

But  I  am  of  the  opinion  that  said  section  only 
[*]    refers  to  such  claims  or  debts  of  the  decedent  as 

would  authorize  this  court  to  order  a  sale  of  the 
real  estate  for  the  payment  of  the  same,  and  not  for  the 
payment  of  any  expenses  incurred  in  the  administra- 
tion of  the  estate,  particularly  for  allowances  made  on 
contest  of  the  will  (Ball  v.  Miller,  17  Bov).  Pr.  300  ; 
Fitch  n.  Whitbeck,  2  BaTh.  Ch.  161 ;  Wood  v.  Bying- 
ton,  2  Id.  387;  Cornwall  Estate,  1  Tucker,  250). 

Those  claims  are  undoubtedly  just  and  equitable, 
and  should  be  paid  ;  but  this  court  is  one  of  limited 
jurisdiction  and  cannot  exceed  the  powers  granted  to 
it  by  the  statute. 

I,  therefore,  regret  that  I  have  no  power  to  allow 
said  costs. 


426  CIVIL    PROCEDURE    REPORTS. 

LlchteDberg  v,  Herdtfelder. 


LICHTENBERG,  Appellant,  v.  HERDTFELDER, 
ET  AL.,  Respondents. 

Supreme  Coubt,  First  Department,  General 
Term,  May,  1884- 

§§  1371,  1871. 

Judgment  creditor' 8  action, — Execution,  issuance  and  return  of. — Effect 
of  death  of  judgment  debtor. 

Before  a  judgment  creditor's  action,  either  under  the  Code  or  in 
equity  can  be  brought,  an  execution  against  the  property  of  the 
judgment  debtor  must  be  issued,  [\  ^]  and  that  although  the  debtor 
himself  may  be  deceased,  and  his  personal  representatives  hare  no 
property  of  the  deceased  in  their  hands  or  subject  to  their  disposi- 
tion out  of  which  the  judgment  may  be  collected. [*,  *] 

The  provisions  of  the  Code  (§  1871),  which  require  that  an  execution 
be  returned  unsatisfied  in  whole  or  in  part,  to  enable  a  judgment 
creditor  to  maintain  an  action  to  compel  the  discovery  of  anything 
in  action  or  other  property  belonging  to  the  judgment  debtor  are 
unqualified  and  without  exception.  [^J  If  the  action  is  brought 
under  the  authority  of  the  statute,  execution  must  not  only  be  issued 
but  it  must  be  returned  in  whole  or  in  part  unsatisfied.  ['] 

{Decided  May  20,  1884.) 

Appeal  from  judgment  of  the  special  term,  New 
York  county,  dismissing  the  complaint. 
The  opinion  states  the  facts. 

F.  R.    Coudert   {Coudert   Bros.^  attorneys),    for 
appellant. 

Isaac  Kugelmann^  for  respondents. 

Daniels,  J. — The  action  was  brought  by  the  plaint- 
iff to  set  aside,  as  fraudulent,  conveyances  of  real 
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estate  made  and  executed  by  George  Herdtfelder  and 
wife,  to  Jacob  Heinlen,  and  afterwards  conveyed  by 
Heinlen  to  Elizabeth  Herdtfelder,  the  defendant.  Be- 
fore it  was  commenced,  George  Herdtfelder  and  wife 
executed  and  delivered  a  mortgage  to  the  plaintilf 
upon  land  situated  in  Westchester  county  to  secure 
the  bond  of  George  Herdtfelder  for  the  payment  of 
$4,000.  The  bond  and  mortgage  were  executed  on  or 
about  November  29, 1876,  and  the  debt  not  being  paid 
during  the  lifetime  of  the  debtor,  but  maturing  after- 
wards, an  action  for  the  foreclosure  of  the  mortgage 
was  brought  against  his  executors.  Judgment  was 
recovered  in  that  action  for  the  foreclosure  of  the 
mortgage,  the  sale  of  the  mortgaged  property,  and 
the  recovery  of  the  deficiency  against  the  executors. 
A  sale  was  made  of  the  real  estate  included  in  the  mort- 
gage but  it  failed  to  produce  the  amount  found  to  be 
due  by  the  judgment,  and  a  judgment  for  a  deficiency 
amounting  to  the  sum  of  $3,126.96,  with  interest,  was 
entered  and  docketed  against  the  executors  about 
August  1,  1877.  The  executors  as  a  matter  of  fact, 
had  no  personal  or  real  property  of  the  testator  in 
their  hands,  or  subject  to  their  disposition,  out  of 
which  this  deficiency  could  be  collected,  and  the  plaint- 
iff thereupon  brought  this  action  to  set  aside  these 
conveyances  made  of  his  real  estate  by  the  testator  in 
his  lifetime,  and  by  the  grantee  in  those  conveyances 
to  the  testator's  wife,  alleging  them  to  have  been 
made  with  the  intent  to  hinder,  delay  and  defraud  his 
creditors.  No  execution  was  issued  upon  this  judg- 
ment, and  because  of  that  omission  the  complaint  of 
the  plaintiff  was  dismissed  at  the  trial. 

Under  section  1871  of  the  Code,  which  is  similar  in 

its  effect  to  the  preceding  provisions  contained  in  the 

Revised  Statutes  upon  the  same  matter,  an  execu- 

P]    tion  is  required  to  be  returned   unsatisfied,   in 

whole  or  in  part,  to  enable  the  judgment  creditor 
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to  maintain  an  action  to  compel  the  discovery  of  any- 
thing in  action  or  other  property  belonging  to  the 
judgment  debtor.  These  provisions  are  unqualified 
and  without  exception  when  that  may  be  the  nature 
of  the  action.  The  creditor,  however,  is  not  obliged 
to  resort  to  the  remedy  prescribed  by  this  section  of 
the  Code.  He  may,  notwithstanding  its  enactment, 
bring  an  action  under  the  general  equitable  authority 

of  the  court  in  aid  of  his  execution,  to  remove  suck 
[•]    unlawful  dispositions  of  the  debtor's  property  as 

may  render  the  execution,  while  they  exist,  ineffec- 
tual. But  to  maintain  such  an  action  it  has  been  held 
repeatedly  that  the  issuing  of  an  execution  against  the 
property  of  the  judgment  debtor  is  first  indispensably 
necessary.  If  the  action  is  brought  under  the  au- 
thority of  the  statute,  execution  must  not  only  be 
issued,  but  it  must  be  returned  in  whole  or  in  part  un- 
satisfied. While  if  the  action  is  to  remove  illegal  ob- 
structions, caused  by  fraudulent  incumbrances  or  dis- 
position of  the  debtor's  property,  out  of  the  way  of  the 
execution,  it  must  at  least  be  issued  before  an  action 
is  commenced.  This  point  has  been  frequently  ex- 
amined by  the  courts,  and  it  has  been  sustained 
with  but  very  few  exceptions  not  now  entitled  to  re- 
liance as  authority  (McCartney  v.  Bostwick,  82  iV. 
T.  53 ;  Adsit  v.  Sandford,  23  Bun,  46 ;  Schmitz  v. 
Langhaar,  88  If.  T.  603 ;  Adsit  v.  Butler,  87  N.  T. 
685). 

And  the  fact  that  the  debtor  himself  may  be 
["]    deceased  forms  no  legal  excuse  for  the  omission  to 

issue  the  execution.  His  executors  or  adminis- 
trator in  that  case  stand  in  his  place  and  represent 
him  (Glaucus  v.  Fogel,  88  iV.  T.  434). 

And  by  section  1371  of  the  Code  of  Civil  Procedure, 
when  the  judgment  has  been  recovered,  as  it  was  in 
this  instance,  against  the  executors,  an  execution 
against  them  to  be  collected  from  real  or  personal  prop- 
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erty  in  their  hands,  has  been  authorized.  See  also 
Roy  Wheel  Co.  v.  Fielding,*  and  Bowe  v.  Arnold, t 
decided  by  this  general  term  in  January,  1884.    And 

that  it  must  be  issued  before  the  creditor's  suit  can 
[*]    be  maintained,  although  th^  debtor  himself  may 

be  deceased,  was  held  in  Estes  v.  Wilcox  (67  iT.  J". 
264),  and  AUyn  v.  Thurston  (53  Id.  622),  seems  to  have 
been  to  the  same  effect.  Loomis  v.  Tift  (16  Barb.  541) 
is  an  authority  supporting  the  plaintiflPs  right  to  main- 
tain the  action,  but  as  an  authority  for  that  purpose  it 
stands  alone,  and  is  directly  in  conflict  with  the  others 
which  have  been  mentioned,  and  must  therefore  be 
considered  to  have  been  overruled.  By  the  principle 
so  uniformly  maintained  in  them  an  execution  against 
property  must  be  issued  before  a  creditor's  suit  can  be 
maintained.  Miller  v.  Miller  (7  jSutIj  208)  and  Dun- 
leavy  v.  Tallmadge  (32  iV.  T.  457)  are  also  to  the  same 
effect. 

The  judgment  in  which  the  appeal  has  been  taken 
was  accordingly  right,  and  it  should  be  affirmed, 

Haight,  J. — I  concur  in  the  opinion  of  Daniels,  J. 

Davis,  P.  J.  [Dissenting.]— It  is  a  maxim  of  the  law 
and  of  equity  that  it  will  not  demand  a  vain  thing, 
the  facts  of  this  case  show  that  the  issuing  and  return 
of  an  execution  would  be  an  absolutely  useless  and 
idle  ceremony.  I  think  therefore  the  court  should  not 
have  dismissed  the  complaint,  and  feel  constrained  to 
dissent  from  the  conclusions  of  my  brother  Danikls. 

*  81  Hun,  274. 
t  81  Hun,  256. 
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RICHARDS  ET  AL.  V.  FUECHSEL. 

City  Court  op  New  York,  Spbciai.  Tesk,  July, 

1884^ 

§  600. 

Answer. — Farm  of  denial. 

In  an  action  to  recover  for  goods  sold  and  delivered,  the  defendant 
may  deny  each  and  every  allegation  in  the  complaint  contained,  on 
information  and  belief.*** 

(Decided  July  19,  1884.)  ' 

Motion  for  judgment  on  the  answer  as  frivolous. 
The  facts  are  stated  in  the  opinion. 
William  H.  Oardner,  for  the  motion. 
J.  H.  V.  Arnold^  opposed. 

MgAdam,  Ch.  J.— The  complaint  alleges  "that  the 
plaintiff,  at  the  request  of  defendant,  sold  and  delivered 
to  him  goods  of  the  value  and  agreed  price  of  $97.43, 
no  part  of  which  has  been  paid."  The  answer  "  upon 
information  and  belief  denies  each  and  every  allegation 
in  said  complaint  contained."  Whether  this  answer 
contains  a  legal  form  of  denial,  is  the  question  to  be  de- 
termined. An  answer  in  the  above  form  was  held  good 
in  Brotherton  v.  Downey  (69  How.  Pr.  200*) ;  Stent  v. 
V.  Continental  Bank  (5  Aib.  N.  C.  88),  and  in  Metraz  v. 
Pearsall  (5  Id.  90).  Where  the  charges  made,  are  as 
in  this  case,  presumably  within  the  personal  knowl- 

*  See  Pratt  Manufacturing  Company  e.  Jordan  Iron,  &c.  Co.,  ante^ 
p.  872;  Macauley  v.  Bromell  &  Barkley  Printing  Co.,  post,  p.  481. 

*  8.  C,  21  Eun,  487. 
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edge  of  the  defendant  this  form  of  denial  was  not  form- 
erly allowed ;  bnt  the  cases  cited  and  the  case  of  the 
Grocers'  Bank  v.  O'Rourke  (6  HuTiy  18),  seem  to 
countenance  it. 

It  follovvs  that  the  motion  for  judgment  on  th^  an- 
swer as  frivolous  must  be  denied.    No  costs. 


MACAULEY  v.  THE  BROMELL  &  BARKLEY 
PRINTING  COMPANY. 

City  Coubt  of  New  York,  Special  Term, 
July,  1884. 

§500. 

An9W0r. — Denial  by  corporation  upon  information  and  Idief, 

In  an  action  against  a  corporation  an  answer  which  ''upon  infor- 
mation and  belief  denies  eacli  and  every  allegation  of  the  complaint 
except  the  allegation  of  the  defendant's  incorporation,"  is  not  sham 
and  frivolous.* 

A  corporation  may  deny  the  allegations  of  a  complaint  in  an  action 
against  it  on  information  and  belief. 

{Decided  July  2%,  \^^.) 

Motion  for  jadgment  on  an   answer  as  sham  and 
frivolous. 

The  opinion  states  the  facts. 

Porter  &  Kilvert^  for  the  motion. 

FredericJc  W.  Holls^  opposed. 

McAdam,  Ch.  J. — The  answer  upon  information  and 
belief  denies  each  and  every  allegation  of  the  complaint 

*  See  Pratt  Manufacturing  Co.  «.  Jordon  Iron,  &c.,  Co.,  ante^  p. 
872;  Richards  9.  Fuechsel,  ante^  p.  480.) 
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except  the  allegations  of  the  defendant's  incorpora- 
tion. The  plaintiff  moves  for  judgment  on  the 
ground  that  the  answer  is  sham  and  frivolous.  The 
answer  is  verified  by  the  treasurer  of  the  corporation 
and  cannot  be  stricken  out  as  a  sham  (Waland  v. 
Tysen,  45  N.  T.  281 ;  Thompon  ».  Erie  R.  R.  Co.,  Id. 
4C8).  It  is  said  to  be  frivolous  because  a  corporation  can- 
not deny  an  allegation  upon  ^'information  and  belief.^' 
The  case  of  Sherman  t?.  N.  Y.  Central  Mills  (1 
Abb.  Pr.  187),  decided  under  the  old  Code,  is  relied 
on  by  the  plaintiff  as  an  authority  against  the  suffi- 
ciency of  the  answer.  It  is  said  that  in  that  case  that 
''a  corporation  is  an  artificial  being  which  in  its 
nature  can  have  no  knowledge  or  belief  on  any  sub- 
ject independent  of  the  knowledge  or  belief  of  its 
agents.  It  is  a  mere  legal  entity.  It  neither  knows 
nor  thinks."  Exactly  so;  but  the  officers  and  agents 
of  the  corporation  must  verify  the  answer,  and  must, 
under  the  new  Code,  do  so  truthfully,  under  the 
pain  and  penalty  of  a  possible  prosecution  for  perjury. 
The  cases  cited  intended  to  hold  a  corporation  to  the 
strict  form  of  denial  required  (under  similar  circum- 
stances) from  a  natural  i)er8on.  It  did  not  intend  to 
discriminate  against  natural  persons  nor  to  require 
from  them  any  different  form  of  plea  than  the  Code 
requires  from  individuals.  Testing  this  case  by  that 
rule,  and  applying  the  decisions  under  the  new  Code 
to  the  form  of  the  answer  it  must  be  held  good  (see 
mEow.  Ft.  206  ;*  5  Abb.  N.  C.  88,  f  90  ;t  6  Hun.  18)  ;§ 
under  these  decisions  the  person  verifying  the  plead- 
ings ^4s  permitted  in  a  great  measure  to  impress  upon 
the  pleadings  the  operation  of  his  mind,"  that  he  may 
make  the  verification  conscientiously.    In  the  light  of 

*Brotbertoii  v.  Downing;  S.  C,  21  JETun,  437. 

t  Stent  o.  Continental  National  Bank. 

}  Metraz  v,  Fearsall. 

I  Qrocers^  Bank  v,  O'Rourke. 
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these  cases  the  form  of  denial  used  in  the  answer, 
though  upon  *' information  and  belief,"  is  in  accord- 
ance with  the  present  practice,  and  creates  a  triable 
issue  of  fact  which  must  be  disposed  of  by  a  trial  in 
the  regular  way.  It  follows  that  the  motion  for  judg- 
ment must  be  denied.    No  costs. 


WELCH,  Appellant,  v.  PLATT,  RESPONDEirr. 

Supreme  Coukt,  First  Department,  General 
Term,  March,  1884. 

§484. 

Pleading.^  When  complaint  seti  forth  single  cause  of  action.— Effect  of 
Betting  up  one  cause  of  action  in  complaint  as  two. 

Where  a  complaint  sets  forth  but  a  siDglo  cause  of  action,  the  fact 
that  it  is  divided  and  stated  as  two  causes  of  action  does  not  make 
two  causes  of  actions  of  facts  which. in  the  judgment  of  the  law 
create  but  one. 

Where  a  complaint  set  forth  a  usurious  loan  of  money,  the  execution 
and  delivery  of  a  chattel  mortgage  to  secure  the  loan,  alleged  that 
it  was  void  on  that  ground,  and  asked  that  it  be  surrendered  and « 
cancelled  ;  and  also  alleged  that  the  plaintiff  wos  the  owner  of  cer- 
tain chattels  included  in  the  mortgage,  and  that  the  defendant, 
without  process  of  law,  wrongfully  took  the  same  from  the  plaintifl 
and  unjustly  detained  it  to  the  plaintiff^s  damage,  $3,000  i—Uddy 
that  it  presented  but  one  cause  of  action,  viz.  :  for  the  taking  and 
conversion  of  the  property  ;  that  the  statements  containing  the 
loan  and  the  chattel  mortgage  were  legally  no  more  than  alleging 
that  the  plaintiff  was  the  owner  of  the  property,  for  the  taking  and 
conversion  of  which  the  action  was  brought. 

Higgins  tJ.  Crichton  (2  N.  T.  Civ,  Pro.  317)  ;  Sullivan  v.  N.  Y.  &  N. 
H.  R.  R.  Co.  (1  Id.  285),  distinguished. 

(Decided  March  28,  1884.) 

Appeal  from  order  sustaining  demurrer  to  com- 
plaint. 

Vol.  v.— 28  . 
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The  opinion  states  sufficient  facts. 

William  J.  Hardy  {De  Kay  &  Hardy,  attorneys), 
for  appellant. 

Cited :  Latein  v.  McCarty,  41  N.  Y.  107  ;  Smith  v. 
Schulting,  14  Hun^  62  ;  Price  v.  Brown,  10  Abb.  N.  C. 
67 ;  Coleman  v.  Phelps,  57  How.  Pr.  393. 

William  Wheeler  {John  E.  Ward^  attorney),  for 
respondent. 

Daniels,  J. — While  an  appeal  has  been  taken  from 
the  order  and  as  such  could  not  regularly  be  heard 
under  the  provisions  of  the  present  Code,*  it  was 
agreed  upon  the  argument  by  the  counsel  that  it 
should  be  considered  an  appeal  from  an  interlocutory 
judgment,  in  order  to  have  the  point  involved,  decided 
without  any  further  delay. 

The  question,  therefore,  is  presented,  whether  the 
demurrer  should  have  been  sustained,  as  it  was,  on  the 
trial  at  special  term.  The  objection  taken  by  it  was 
that  the  complaint  improperly  united  the  cause  of 
action.  It  set  forth  a  usurious  loan  of  money,  the 
execution  and  delivery  of  a  chattel  mortgage  to  secure 
the  loan,  and  alleged  it  to  be  void  on  that  ground,  and 
asked  that  it  should  be  surrendered  up  and  cancelled. 
The  complaint  then  proceeds  to  allege  that  the  plain- 
tiflE  was  the  owner  of  one  sorrel  gelding,  two  side-bar 
wagons,  one  single  and  one  double  harness,  which 
were  included  in  the  mortgage,  and  that  the  defendant 
without  process  of  law,  wrongfully  took  this  property 
from  the  possession  of  the  plaintiff  and  unjustly  de- 
tained it,  to  the  damage  of  the  plaintiff  in  the  sum  of 
$3,000.  These  facts  present  but  one  cause  of  action, 
and  that  is  for  the  taking  and  conversion  of  the  prop- 

*  Cambridge  VaUey  Nat'l  Bank  'o.  Lynch,  76  N.  7.  514. 
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erty.  The  action  has  been  brought  solely  for  that,  and 
the  relief  demanded  is  the  recovery  of  its  value.  The 
preceding  statements  concerning  the  loan  and  the 
chattel  mortgage,  are  made  to  disclose  the  plaintiff's 
title  to  the  property  and  his  right  to  maintain  the 
action  for  its  conversion.  Legally,  it  was  no  more 
than  alleging  that  the  plaintiii  was  the  owner  of  the 
property  for  the  taking  and  conversion  of  which  the 
action  was  brought.  Instead  of  making  a  brief  state- 
ment of  that  fact,  the  circumstances  themselves  upon 
which  it  was  intended  to  maintain  it,  are  set  forth  in 
detail,  in  the  complaint.  But  their  effect  was  no 
greater  than  would  have  been  a  general  allegation  of 
ownership  of  the  property,  and  together  with  the 
taking  and  conversion,  presented  but  one  cause  of 
action.  The  case  in  this  respect  is  within  the  princi- 
ple of  Lattin  v.  McCarty,  41  JV.  7. 107,  and  Smith  v. 
Schulting,  14  Bun,  52.  And  it  materially  differs  from 
those  of  Higgins  v.  Ciichton  (2  iV".  T.  Civ.  Pro.  317) 
and  Sullivan  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  1  Id  285). 
There  would  have  been  no  diflBculty  in  the  adoption 
of  this  view  of  the  pleading  by  the  defendant's  coun- 
sel, if  it  had  not  been  for  the  division  of  the  statement 
made  of  the  plaintiff's  right  of  action  in  the  complaint. 
After  setting  forth  the  loan,  the  usury  and  the  mort- 
gage, the  complaint  stated  the  residue  of  the  right  of 
action  as  a  second  cause  of  action,  and  it  was  probably 
befcauseof  that  statement  that  the  demurrer  was  inter- 
posed. While  this  should  not  have  been  inserted  in 
the  complaint,  it  still  by  the  division  did  not  make 
two  causes  of  action  of  the  facts  which  in  judgment  of 
law,  created  but  one.  Notwithstanding  this  division 
but  a  single  cause  of  action  was  set  forth  in  the 
complaint. 

The  order  and  judgment  should  be  reversed,  and 
judgment  on  the  demurrer  ordered  for  the  plaintiff, 
but  as  the  complaint  was  so  framed  as  to  invite  the 
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,  I  •  *■ 

demurrer  served  on  behalf  of  the  defendant,  the  costs 
of  the  appeal  should  abide  the  event  of  the  action, 
with  leave  to  defendant  to  answer  in  twenty  days  on 
the  usual  terms. 

Davis,  P.  J.,  and  Brady,  J.,  concurred,^ 


In  be  Final  Accounting  of  JACKSON  as  Testa- 
mentary Trustee,  etc. 

JACKSON,  Appellant  ;  PETER  B.  ROSS, 
Respondent. 

Supreme    Court,    First    Department,    General 
Term,  March,  1883. 

§§  2514,  2576. 

Executor, — When  lecomes  tettamentary  trustee  and  entitled  to  eommimoM 

0$  tuck. —  When  charged  with  interest  on  trust  fund, — 

Case  on  appeal  from  surrogate's  decree, 

Whero  on  appeal  from  a  decree  made  on  the  final  accounting  of  a 
teBtamentary  trustee,  it  appears  that  the  objections  taken  to  it  arise 
upon  the  decree  itself  and  the  will  of  the  testatrix,  and  that  the 
decree  was  not  made  upon  the  trial  of  an  issue  of  fact  by  the  surro- 
gate, no  case  need  be  prepared  or  made,  but  the  appeal  may  properly 
be  heard  and  disposed  of  without  a  case.[^] 

Where  on  the  settlement  of  the  accounts  of  an  executor,  a  decree 
was  made  directing  '*that  he  retain  in  bis  hands -*  a  certain  sum 
'Uo  be  invested  by  him  in  good  and  valid  securities  and  keep  the 
same  invested,  and  collect  and  receive  the  dividends,  interest  and 
income  thereof,  and  to  pay  the  same  unto  ^'  one  C.  P.  R.  <<  to  her 
own  use  for  and  during  the  period  of  her  natural  life  and  upon  her 
decease  to  pay  the  same  to"  one  P.  B.  R.,  and  tliis  direction  was 
pursuant  to  and  authorized  by  the  testator^s  will,  and  the  sum  desig- 
nated was  actually  separated  by  the  executor  from  the  other  funds 
of  the  estate: — Held^  that  by  the  terms  of  the  decree  a  trust  was 
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created  in  this  fund  for  C.  P.  R.,p]  and  that  as  to  it  the  executor  was 
from  the  time  of  the  special  appropriation  a  trustee  entitled  under 
its  authority  to  commisdions  upon  the  sum  passing  into  his  hands 
in  that  capacity.  [^] 

While  ordinarily  an  executor  or  administrator  is  entitled  to  a  longer 
period  than  two  months,  for  the  purpose  of  obtaining  and  making 
a  proper  investment  of  funds  committed  to  hi^ charge,  [^]  yet  where 
no  special  investment  of  such  a  fund  was  at  any  time  made,  but  it 
was  deposited  by  the  executor  with  a  trust  company,  two  months 
after  he  received  it,  and  that  could  as  well  have  been  done  immedi- 
ately after  the  fund  was  placed  in  his  hands  as  trustee,  he  is  prop* 
erly  charged  with  interest  for  such  two  mouths  at  the  rate  which 
might  have  been  obtained  upon  it  by  means  of  such  a  deposit. [^j 

Hall  «.  Hall  (78  N.  T.  535),  distinguished. [♦] 

{Decided  March  28,  1884.) 

Appeal  from  so  mucli  of  a  decree  of  the  surrogate 
of  New  York  county,  as  charged  the  appellant  with 
interest  and  denied  him  commissions  of  the  settle- 
ment of  his  accounts. 

The  appellant  was  the  sole  qualified  executor  of  the 
will  of  Deborah  Ann  Westerfield,  deceased,  and  duly- 
accounted  as  such  in  March,  1883. 

By  the  eighth  clause  of  the  will,  the  sum  of  $2,000 
was  bequeathed  to  the  executors  to  be  invested,  the 
income  to  be  paid  to  Catherine  P.  Boss  during  her 
life,  and  at  her  death  the  principal  to  be  paid  to  Peter 
B.  Boss,  the  respondent.  The  estate  being  insufficient 
to  pay  the  legacies  in  full  the  decree  fixed  the  sum 
payable  at  $1,320.26,  and  directed  that  the  executor 
retain  the  same  as  trusfee  and  that  the  income  be 
applied  as  directed  in  the  will. 

Pursuant  to  these  directions  the  trustee  made  a 
special  deposit  in  a  Trust  company  of  the  said  sum  to 
his  credit  as  trustee  in  respect  to  this  legacy  (April  4, 
1883),  pending  its  investment  in  a  more  lucrative 
manner. 

The  beneficiary,  Catherine  P.  Ross,  died  July  19, 
1883,  and  before  a  more  profitable  investment  of  the 
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f  and  could  be  made.  The  above  named  snm  thos  be- 
came payable  to  Peter  B.  Ross.  A  dispute  arising  as 
to  the  sum  properly  payable,  the  trustee  voluntarily 
filed  his  accounts  and  petitioned  for  their  settlement 
by  the  surrogate.  The  legatee  answered  and  the  mat- 
ter was  heard  upon  sach  answer,  the  petition,  and  the 
accounts,  the  facts  stated  in  the  accounts  being  as- 
sumed to  be  correct  without  oral  testimony. 

The  surrogate  disallowed  the  commissions  claimed 
by  the  trustee,  charged  him  with  interest  on  the  trust 
fund  from  the  date  of  the  decree  to  the  date  of  the 
accounting,  and  subsequently  denied  a  motion  for 
re-argument  with  costs  and  accordingly  rendered  a 
decree. 

Tliis  appeal  is  taken  from  that  decree. 

William  R.  Baird  and  //.  M.  Collyer  {E.  M.  Colh 
yer^  attorney),  for  appellant. 

The  accounting  party  was  a  testamentary  trustee  ; 
his  functions  as  executor  had  ceased.  Code  Civ,  Pro. 
§  2514,  aubd.  6.  "  The  duties  of  executor  are  to  take 
possession  of  the  estate,  pay  the  debts  and  legacies, 
and,  under  the  direction  of  the  surrogate,  to  distribute 
the  surplus.  These  acts  embrace  all  the  duties  appro- 
priately belonging  to  the  executorial  office.  If  any 
other  duty  is  imposed  upon  the  executor  or  any 
power  conferred  not  appertaining  to  the  duties  above 
enumerated,  a  trust  or  trust  power  is  created,  and  the 
executor  becomes  a  trustee,  or  a  donee  of  a  trust 
power.  And  such  powers  are  conferred,  and  such 
duties  imposed  upon  him,  not  as  incidents  to  his  office 
of  executor,  but  as  belonging  to  an  entirely  distinct 
character — that  of  trustee ;  and  in  all  such  cases  the 
trust  and  executorship  are  distinguishable  and  sepa- 
rate.'' Dissenting  opinion  of  Paige,  J.,  in  Drake  v. 
Price,  6  N.  T.  432,  cited  with  approval  in  Hurlburt  v. 
Durant,  2  iT.  Y.  Civ.  Pro.  115. 
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Where  the  same  parties  are  trustees  and  executors, 
they  are  entitled  to  full  commissions  on  a  legacy  to 
them  in  trust  in  addition  to  their  commissions  as  exe- 
cutors. Ward  V.  Ward,  4  lied/.  34 ;  Estate  of  Car- 
men, 3  Id.  46 ;  Cram  v.  Cram,  2  Id.  245  ;  In  re  Pike, 
2  Jd.  265 ;  In  re  Roosevelt,  2  Id.  601 ;  Hall  v.  Camp- 
bell, 1  Dem.  415  ;  Lay  tin  v.  Davidson,  29  HuUi  622  ; 
Hurlbut  V.  Durant,  2  H.  Y.  Civ.  Pro.  115 ;  see  also 
Blake  z.  Blake,  30  Hiin^  469.  The  duties  of  an  executor 
and  trustee  are  distinct,  though  the  offices  may  be 
united  in  the  same  persons.  In  re  Schell,  53  N.  T. 
263.  In  all  these  cases  where  double  commissions  have 
not  been  allowed,  there  has  been  no  separation  of  the 
fund  from  the  bulk  of  the  estate.  Hall  v.  Campbell, 
1  Dem.  415.  But  they  have  been  allowed  where  the  fund 
has  become  separated  by  decree  or '  order.  Ward  v. 
Ford,  4  Red/.  34 ;  In  re  Carmen,  3  Medf.  46 ;  and 
Hall  V.  Hall,  78  N.  Y.  535.  Even  without  a  judicial 
separation  of  the  fund,  if  an  actual  physical  separa- 
tion were  made.  Hurlburt  v.  Durant,  2  N.  Y.  Civ. 
Pro.  115.  The  trustee  should  only  be  charged  with 
the  interest,  which  he  has  actually  received.  Betts  v . 
Betts,  4  Abb.  N.  C.  317  ;  Shuttleworth  v.  Winter,  65 
iV".  Y.  624  ;  King  v.  Talbot,  40  N.  Y.  76  ;  Lent  v.  How- 
ard,  89  JV.  Y.  169. 

Jeroloman  &  Arrowsmithy  for  respondent. 

The  appeal  should  be  dismissed.  It  was  the  duty 
of  the  appellant  to  make  a  case  and  have  the  same 
settled  by  the  surrogate,  and  he  should  also  have  pre- 
sented findings  to  the  surrogate  to  pass  upon  and  then 
have  filed  his  exceptions  thereto.  Code  Civ.  Pro.  % 
2576 ;  Mills  v.  Hoffman,  92  N.  Y.  181.  The  facts 
found  by  the  surrogate  in  the  decree  in  the  absence 
from  the  appeal  book  of  the  facts  conceded  on  the 
argument  by  either  side,  must  be  assumed  to  be  fully 
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justified  by  the  proofs.  Wheelwright  v.  Rhoades,  11 
Abb.  N.  C.  382.  In  order  for  the  appellant  to  recover 
doable  commissions,  it  is  incumbent  upon  him  to  show 
that  the  testatrix  contemplated  a  trnst  that  would 
attach  to  the  person  of  the  executor,  and  intended  the 
execution  of  it  in  the  character  of  a  trust  by  a  trustee. 
Drake  v.  Price,  6  N.  T.  430 ;  Lansing  v.  Lansing,  45 
Barb.  182 ;  Hall  v.  Hall,  78  If.  T.  535. 

Daniels,  J. — The  objection  has  been  taken  that 
the  points  taken  in  support  of  the  appeal  are  not 
regularly  before  the  court  for  its  decision  for  the 
reason  that  no  case  has  been  prepared  or  made  as  that 
has  been  directed  by  section  2576  of  the  Code  of  Civil 
Procedure,  but  as  the  decree  was  not  made  upon  a 
trial  by  the  surrogate  on  an  issue  of  fact,  it  is 
[*]  not  within  the  practice  prescribed  by  this  section. 
The  objections  taken  to  it  arise  npon  the  decree 
itself  and  the  will  of  the  testatrix,  and  they  may  prop- 
erly be  heard  and  disposed  of  without  a  case,  and 
according  to  the  practice  provided  by  the  latter  part 
of  section  998  of  the  Code.  The  case  is  analogous  to 
those  provided  for  by  that  part  of  this  section  and  it 
may  be  tried  and  disposed  of  in  the  same  manner. 
The  executor  accounted  before  the  surrogate,  and  a 
decree  was  made  settling  his  accounts  on  the  16th  of 
March  1883.     By  this  decree  iX  was  directed  : 

"Also  that  he  retain  in  his  hands  the  ^um  of 
$1,302.26,  to  be  invested  by  him  in  good  and  valid 
securities,  and  keep  the  same  invested  and  collect  and 
receive  the  dividends,  interest  and  income  thereof, 
and  to  pay  the  same  unto  Catherine  Paulding  Ross,  to 
her  own  use  for  and  during  the  period  of  her  natural 
life,  and  upon  her  decease  to  pay  the  same  to  Peter  B. 
Ross." 

This  direction  was  authorized  by  the  eighth  para- 
graph of  the  testatrix's  will  in  the  following  language : 
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"Eighthly. — I  give  and  bequeath  and  appoint  that 
my  said  executors,  and  the  survivor  of  them,  shall  also 
invest  the  farther  sum  of  $2,000  in  good  and  valid 
securities,  and  keep  the  same  invested,  and  collect 
a;id  receive  ,the  dividends,  interest  and  income  thereof, 
and  sh^l  pay  the  same  to  my  niece,  Catherine  Pauld- 
ing, wife  of  Peter  B.  Ross,  to  her  own  use  during  the 
term  of  hex  natural  life,  and  that,  upon  her  decease,  my 
said  executors  shall  pay  the  said  principal  sum  of 
§81,000  to  tbj9  said  Peter  B.  Rose,  forever." 

The  condition  of  the  estate  did  not  permit  the  full 
sum  of  $2,Q(X)  to  be  invested  in  this  manner,  and  the 
dtreetion-  for  that  reason  was  limited  to  the  actual 
balance  which  could  be  appropriated  for  this  purpose, 
and  that  was  the  sum  of  $1,320.26.  It  is  not  necessary 
to  inquire  whether  this  decree  was  made  upon  a  full 
and  final  settlement  of  the  accounts  of  the  executor, 
although  that  seems  to  have  been  its  character. 

For  the  direction  was  explicitly  given  by  it,  requir- 
ing the  executor  to  invest  this  precise  sum  of  money, 
and  collect  and  receive  its  dividends,  interest  and  in- 
come and  pay  .the  same  to  tlie  beneficiary  named  in 
this  clause  of  the  will.  But  it  was  shown  by  the  peti- 
tion upon  which  the  final  accounting  as  to  this  par- 
ticular sum  of  money  took  place,  that  it  was  separately 
deposited  by  the  executor  with  the  New  York  Life  In- 
surance and  Trust  Company  under  this  direction. 
And  that  was  admitted  to  have  been  done  by  the 
answer  of  the  legatee  to  whom  the  principal  of  the 
sum  has  now  in  consequence  of  the  decease  of  Cathe- 
rine Paulding  Ross  become  payable.  During  her  life 
the  deposit  w>as  held  for  her  benefit.  She  died  on  the 
adth  of  July,  1883,  and  the  right  to  the  fund  then 
vested  absolutely  in  Peter  B-  Ross.  The  executor 
received  his  commissions  upon  the  settlement  of  his 
aco^iwts. as  executor,  and  he  was  denied  commissions 
upon  the  settlement  which  took  place  concerning  this 
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legacy.  *That  denial  was  placed  upon  the  authority 

["]    of  Hall  V,  Hall,  78  N.  Y.  535.    Bat  in  that  case  the 

legacy  upon  which    commissions   were   claimed 

was  paid  directly  out  of   the  aggregate  amount  of 

the  estate  in  the  hands  of  the  executor  to  the  legatee. 

There  had  been  no  division  or  separation  of  it  as 
there  was  in  this  case  under  the  direction  of  the  sur- 
rogate.and  of  the  will  of  the  testatrix,  where  such  a 
division  or  separation  has  been  made,  and  the  amount 
has  been  invested  or  is  separately  held  for  a  beneficiary 
entitled  to  receive  its  income,  profits  or  interest,  this 
authority  does  not  deny  the  right  of  the  executor  to 
commissions,  upon  the  investment  of  the  amount,  on 
its  final  payment  to  the  legatee  entitled  to  receive  it, 
after  the  decease  of  the  beneficiary  for  life.  This  is 
manifest  from  the  opinion  delivered  in  the  case.  Id, 
634. 

This  language  is  specially  appropriate  to  the  pres- 
ent case,  for  the  money  in  controversy  was  separated 
from  the  estate  and  afterwards  held  during  the  life  of 
Catherine  Paulding  Ross  for  her  benefit.  By  the 
[*]  terms  of  the  decree  a  trust  was  created  in  this 
fund  for  her,  and  active  duties  were  imposed  upon 
the  executor  to  keep  it  invested,  and  receive  and  pay 
over  to  her  its  dividends,  interest  and  income  for  her 
use  during  the  period  of  her  natural  life. 

As  to  this  amount  he  was  from  the  time  of  the 
[*]  special  appropriation  a  trustee  entitled  under  its 
authority  to  commissions  upon  the  sum  passing 
into  his  hands  in  that  capacity.  The  same  i)oint  was 
further  considered  in  Laytin  v.  Davidson,  29  JETuriy 
622 ;  and  Hurlburt  v.  Durant,  2  N.  Y.  Civ.  Pro.  116, 
which  sustain  the  right  of  the  party  to  commissions 
under  the  state  of  facts  presented  in  this  case. 

The  executor  was  charged  with  interest  upon  the 
amount  of  the  legacy  for  a  period  of  two  months 
after  he  was  directed  to  invest  it,  and  to  that  an  excep- 
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tion  was  filed,  and  the  objection  has  been  taken  by 
him  on  the  hearing  of  the  appeal.  Ordinarily  an 
executor  or  trustee  is  entitled  to  a  longer  period  than 

this  for  the  purpose  of  obtaining  and  making  a 
[*J    proper   investment   of   funds  committed  to  his 

charge  (Shuttleworth  v.  Winter,  55  N.  T.  625; 
Lent  V.  Howard,  89  Id.  169). 

But  in  this  case  no  special  investment  of  the  fund 
was  at  any  time  made,  but  it  was  deposited  by  him 

with  a  trust  company,  and  as  that  could  as  well 
["]    have  been  done  immediately  after  the  fund  was 

placed  in  his  hands  as  trustee,  there  was  no  impro- 
priety in  charging  him  with  the  rate  of  interest  which 
might  have  been  obtained  upon  it  by  means  of  such  a 
deposit,  and  that  was  all  that  was  done  by  the  decree 
in  this  instance.  The  amount  so  charged  was  very 
small,  and  furnished  no  ground  for  special  complaint 
against  the  disposition  of  the  case  made  by  the  sur- 
rogate. 

As  to  this  interest  the  decree  should  be  affirmed, 
but  as  to  so  much  of  it  as  deprived  the  trustee  of  his 
commissions  on  this  fund  it  should  be  modified  in  such 
a  manner  as  to  direct  the  allowance  of  such  commis- 
sion. And  as  the  trustees  cannot  be  wholly  permitted 
to  succeed  upon  his  appeal,  this  modification  should 
be  without  costs,  but  he  should  be  allowed  his  dis- 
bursements on  the  appeal. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 
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Estate  of  ANN  VOORHIS,  Deceased.  ; 

Surrogate's  Court,  New  York  Cottnty, 
June,  1884. 

§§  887,  889. 

Commission  to  take  testimony, — What  to  bs  shoton  as  to  mater ialUy  of 
evidence  on  application  for, — When  issued  in  Surrogate's  Court  pend- 
ing proceedings  for  probate  oftoilL — Notice  to  adverse  parties. 

The  affidavit  on  which  an  application  for  a  commission  to  take  the 
testimony  of  a  witness  without  the  state  is  made,  is  not  defective 
because  it  docs  not  sliow  the  nature  of  the  testimony  which  can  be 
given  by  the  proposed  witnesses.  On  such  an  application  it  is  not 
necessary  to  specify  the  facts  and  circumstances  which  show  that 
the  examination  of  the  witness  is  material  and  necessary.  [*,  *,  '] 

Where,  on  an  application  in  a  surrogate's  court  for  a  commission  to  take 
the  testimony  of  witnesses  without  the  state  to  be  used  in  proceed- 
ings then  pending  for  the  probate  of  an  alleged  will,  the  contest- 
ants object  that  until  the  proponents  have  concluded  offering  tes- 
timony, the  moving  parties  who  are  residuary  legatees  under  the 
will  should  not  be  suffered  to  introduce  the  testimony  of  a  witness 
called  at  their  own  instance, — Held,  that  this  was  a  matter  of  the 
order  of  proof  and  was  purely  within  the  discretion  of  the  surro- 
gate. [•] 

As  to  whether,  in  such  case,  legatees  who  have  appeared  in  the  pro- 
ceedings,' but  who  have  not,  as  far  as  the  record  discloses,  declared 
themselves  as  supporting  or  opposing  probate  are  *' adverse  parties" 
within  the  meaning  of  section  889  of  the  Code,  which  provides 
that  notice  of  an  application  for  such  a  commission  be  given  to  the 
**  adverse  parties,"  qu<Bre.\^'\ 

Beall  «.  Dey  (7  Wend.  512) ;  [»]  Eaton  «.  North  (7  Barb.  681),  [*]  fol- 
lowed. 

{Decided  June  11,  1884.) 

Application  for  commission  to  take  testimony  with- 
out the  state. 

This  is  a  proceeding  for  the  probate  of  a  paper  pro- 
pounded as  the  last  will  and  testament  of  Ann  Yoprhis, 
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deceased.  Pending  the  trial,  and  before  the  proponents 
concluded  offering  testimony  in  support  of  the  will, 
this  application  was  made  by  the  residuary  legatees. 
The  contestants,  opposed  the  application  on  grounds 
which  are  stated  at  length  in  the  opinion. 

Rollins,  8. — ^This  is  an  application  for  the  issu-* 
ance  of  a  commission  to  take  the  deposition  of  a  wit- 
ness without  the  state  of  New  York,  to  be  used  in  the^ 
proceeding  now  pending  in  this  court,  for  the  probate 
of  a  paper  propounded  as  decedent's  will.  It  is 
founded  upon  the  provisions  of  chapter  9,  title  3, 
article  2  (§§  887  to  913)  of  the  Code  of  Civil  Procedure, 
which  provisions  are,  by  section  2538  of  that  Code, 
made  applicable  to  surrogates'  courts. 

Section  887  declares  that  "  in  a  case  specified  in  the 
next  section,' where  it  ai)pears  by  affidavit,  on  the  ap- 
plication of  either  party,  that  the  testimony  of  one  or 
more  witnesses  not  within  the  state  is  material  to  the 
applicant,  a  commission  may  be  issued,"  &c. 

The  affidavit  in  support  of  this  application  is  made 
by  the  attorney  for  certain  persons  named  in  the  al- 
leged will  as  residuary  legatees.  "  The  testimony  of 
Ann  Blake,"  says  the  affiant,  ''is,  in  my  opinion,  ma- 
terial to  the  legatees  and  proponents  in  the  prosecu- 
tion of  this  proceeding.  My  opinion  is  formed  upon 
what  her  brother,  who,  at  my  request,  has  inquired 
what  she  can  testify  to,  says  that  she  can  and  is  will- 
ing to  swear  to." 

Counsel  for  certain  of  the  contestants  opposes  upon 
several  grounds  the  issuance  of  a  commission.  His 
principal  objection  is  that  the  affidavit  is  defective 
because  of  its  failure  to  show  the  nature  of  the  testi- 
mony which  can  be  given  by  the  proposed  witness, 
and  thus  to  enable  the  surrogate  to  satisfy  himself 
whether  or  not  that  testimony  is  material. 

There  is  a  close  resemblance  between  the  provisions 


446  CIVIL    PROCEDURE    REPORTS. 

Estate  of  Voorliis. 

•     ■ 

of  section  887,  upon  which  the  present  application  is 
based,  and  those  of  section  872,  which  prescribe  what 
mast  be  the  contents  of  an  affidavit  in  support  of 
[']  an  application  for  the  taking  within  this  State  of 
depositions  to  be  here  used.  For  regulating  the 
procedure  under  the  latter  section  the  Supreme  Court 
has  prescribed  a  rule  (No.  83)  in  these  words :  **  When 
an  examination  is  required  under  sections  870,  871  and 
872  of  the  Code  of  Civil  Procedure,  the  affidavit  shall 
specify  the  facts  and  circumstances  which  show  *  .  . 
that  the  examination  of  the  person  is  material  and  nec- 
essary." The  rule  just  quoted  is  one  of  the  *'  General 
Rules  of  Practice"  adopted  in  December,  1880.  It  is 
couched  in  the  same  language  as  No.  89  of  the  Gene- 
ral Rules  adopted  in  1877,  and  its  terms  vary  little 
from  those  of  No.  21  of  the  Rules  of  1871  and  1874. 
Now  the  affidavit  in  the  case  at  bar,  if  it  is  to  be  tried 
by  the  tests  which  the  Supreme  Court  has  established 
as  applicable  to  section  872  or  by  any  similar  tests,  is 
manifestly  insufficient  (Fennel  v.  Photo.  Plate  Co.,  7 
iV^.  T.  Monthly  Law  Bui.  38 ;  Matter  of  Bryan,  3  Abb. 
N.  C.  289  ;  Simmonds  v.  Hudson,  4  Jd.  247  ;  Greer  v. 
Allen,  IB  Bun,  432;  Kale  v.  Rogers,  22  Jd.  19;  Crooke 
t).  Corbin,  23  Id.  176). 

No  authorities,  however,  have  been  cited  by  the 
contestant's  counsel,  and  none  have  fallen  under  my 
own  observation,  which  hold  that  the  procedure  under 
section  887  should  be  subjected  to  the  limitations  es- 
tablished by  the  Supreme  Court  rule  and  the 
[*]  decisions  just  cited.  Indeed,  such  reported  cases 
as  I  have  discovered  tend  to  favor  rather  than  to 
oppose  the  claim  of  counsel  for  the  residury  legatees^ 
that  an  affidavit  in  support  of  an  application  for  a 
commission  under  section  887  need  not  ordinarily  set 
forth  facts  and  circumstances  calculated  of  themselves 
to  satisfy  the  court  of  the  materiality  of  the  witnesses 
sought  to  be  examined. 
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The  modes  of  procedure  established  by  the  pres- 
ent Code  do  not,  in  this  regard,  essentially  differ  from 
those  in  force  before  its  enactment.  It  is  usefal, 
therefore,  to  refer  to  some  of  the  earlier  decisions  ol 
the  courts  of  this  state. 

In  Beall  v.  Dey  (7  Wend.  512),  an  application  for 
a  commission  was  opposed  upon  the  ground  that  the 
moving  affidavit  was  not  made  by  the  party,  but  by 
his  attorney  ;  and  that  although  the  affiant  stated 
[•]  that  the  witness  whose  examination  was  sought, 
was  material  to  the  defense,  he  did  not  add  that 
he  was  so  advised  by  counsel.  The  court  held  that 
the  challenged  affidavit  was  sufficient.  The  circum- 
stance that  it  did  not  set  forth  such  facts  as  to  dis- 
close the  materiality  of  the  witness  whose  examination 
was  applied  for,  was  not  distinctly  the  subject  of  ob- 
jection ;  but  the  decision  is  instructive  as  indicating 
the  general  course  of  practice,  and  it  is  apparent  that 
if  the  affidavit  had  been  made  by  the  party  instead  of 
by  his  counsel,  a  general  allegation  of  materiality 
would  have  been  deemed  sufficient. 

In  Eaton  v.  North  (7  Barb.  661),  the  affidavit  used 
as  the  basis  of  the  application  was  made  by  the 
[*J  plaintiff's  attorney.  It  alleged  that  a  certain  wit- 
ness was  material  in  the  prosecution  of  the  action, 
and  that  witnout  his  testimony  the  plaintiff  could  not 
safely  proceed  to  trial.  He  refused  to  state,  upon  in- 
quiry, what  facts  he  expected  to  prove  by  the  proposed 
witness.  His  application  was  thereupon  denied.  The 
supreme  court  held,  on  appeal,  that  this  denial  was 
error ;  that  in  the  absence  of  laches  and  of  suspicious 
circumstances,  an  applicant  for  a  commission  to  exam- 
ine a  witness  was  not  bound  to  state  what  that  witness 
was  wanted  to  prove.  The  court  based  its  decision  in 
part  upon  People  v.  Vermilyea  (7  Cow.  369),  and 
likened  an  application  for  a  commission  to  take  testi- 
mony to  a  motion  for  the  postponement  of  a  trials  ou 
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the  ground  of  the  absence  of  witnesses.  The  affidavit 
in  People  v,  Yermilyea  in  fact  contained  allegations 
which  established  the  materiality  of  the  testimony  of 
the  absent  witness.  But  the  supreme  court  said 
(Savage,  C.  J.,  pronouncing  the  opinion):  "This  was 
going  further  than  was  necessary  in  the  first  instance, 
unless  laches  were  imputable." 

In  support  of  the  decision  in  the  case  just  cited/ 
see  also,  Hooker  v.  Rogers,  6  Cow.  577;  Pulver «. 
Hiserodt,  3  How.  Pt.  49  ;  Onderdonk  ^.  Raulett,  JJ 
Hill,  323 ;  Ogden  v.  Payne,  6  Cow.  15 ;  De  Shay  v. 
Persse,  9  Ahh.  Pr.  289,  Tiote. 

Upon  the  whole,  therefore,  I  conclude  that  in  the 
proceeding  at  bar  the  motion  for  a  commission 
r]    ought  not  to  be  denied  because  of  any  shortcom- 
ings in  the  affidavit  upon  which  it  is  founded. 
Certain  other  objections  have  been  urged  by  coun- 
sel for  contestants.    It  is  claimed  that  the  case  is 
[•]    now  wuth  proponents,  and  that  until  they  have 
concluded  residuary  legatees  should  not  be  suf- 
fered to  introduce  the  testimony  of  a  witness  called  at 
their  own  instance.    This  is  a  mntterof  the  order  of 
proof  and  is  purely  within  the  discretion  of  the  sun-o- 
gate.*  If  the  proposed  witness  is  to  be  examined,  I  think 
that  such  examination  may  ijroperly  be  had  at  once. 

A  more  serious  objection  is  involved  in  the  claim 
that  the  applicant  has  not  brought  before  the  court 
all  parties  entitled  to  notice.  Such  notice  must,  in  ac- 
cordance with  section  889,  be  given  to  the  ''adverse 
party."    Now  certain  legatees  have  appeared  in  these 

*  It  is  well  settled  tbat  ia  general  the  order  of  proof  is  ia  the 
discretion  of  the  presiding  judge,  tide  Morris  e.  Wadsworth,  17 
Wend.  103;  Hastings  v.  Palmer,  20  Id.  225;  Staring  o.  Bowen,  6 
Barb.  109;  Stevens  v.  Lacour,  10  Id,  62;  Ford  c.  Niles,  1  Hia,  801; 
Plynn  v.  Murphy,  2  E.  D.  Smith,  378;  Cass  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  1  Id.  622;  Peckham  v.  Leary,  6  I)uer^  494;  Dunn  v.  People,  29 
S.   Y.  529;  Neil  v.  Thorn,  83  Id.  270. 
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proceedings,  as  they  have  had  the  right  to  do  under 
section  2617  of  the  Code,  and,  so  far  as  the  record  dis- 
closes, they  have  not  as  yet  declared  themselves  as 
supporting  or  opposing  probate. 

The  question  whether  or  not  thejTare  "adverse par- 
ties" within  the  meaning  of  section  889  is  one  which 
is  not  free  from  doubt.  Unless  they  have  already  re- 
ceived notice  of  this  application  it  is  certainly  pru- 
dent to  notify  them  before  entering  an  order  upon 
this  motion. 

I  think,  too,  that  in  view  of  the  provisions  of  sec- 
tion 896,  declaring  that  sections  893  and  894  "are  not 
applicable  where  the  adverse  party  is  an  infant," 
whatever  commission  is  issued  should  be  limited  to  an 
examination  by  written  interrogatories. 


Estate  of  WILLIAM  TILDEN,  Deceased. 

Suerogate's  Court,  New  York  County,  June, 

1884. 

§§  452,  766,  2473. 

SubtHtuiimofaidffneeofparty.'-Bringing  in  9ueh  asiignee  inBurro- 
gatM*  court — Sectiom  452  and  750  of  Code  of  Civil  Pro- 
cedure not  appliealle  to  mirrogatet^  courts. 

Section  756  of  the  Code  of  Civil  Proced are, —which  provides  for  the 
subBtitutioo  of  a  person  to  whom  the  interest  of  a  party  to  an  ac- 
tion has  been  transferred  pendente  lite  in  place  of  such  party, — and 
section  452,— which  provides  for  the  bringing  in  of  additional  par- 
ties in  certain  cases, — do  not  apply  to  surrogates'  courts. 

Where  a  devisee  assigns  his  interest  in  his  decedent's  estate  pending 
tlie  settlement  of  the  accounts  of  the  executors  his  assignee  may  be 
brought  in  as  an  additional  party  to  the  proceediDg  without  dis- 
placing the  original  party. 

{Decided  June  11,  1884.) 
Vol.  v.— 20 
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Motion  to  strike  out  exceptioDS  to  the  acoounting 
of  executors  filed  by  a  devisee  and  that  the  person  to 
whom  his  interest  in  the  estate  has  been  assigned  be 
brought  in  as  a  party  to  the  proceeding. 

The  facts  appear  in  the  opinion. 

Charles  JE.  Tracy  {D.  H.  Olmstead,  attorney),  for 
motion. 

William  8.  Maqfarlane^  opposed. 

Rollins,  Surrogate.— In  the  proceeding  lor  the  judi- 
cial settlement  of  the  accounts  of  this  decedant's  ex- 
ecutors, Beverly  B.  Tilden,  a  legatee  and  devisee  under 
his  will  appeared  as  a  contestant.  The  account  and 
objections  were  submitted  to  a  referee  whose  report 
was  in  March  last  submitted  to  the  surrogate.  Excep- 
tions thereto  were  subsequently  filed  and  served  by 
the  contestant. 

It  now  appears  that  on  the  18th  of  January,  1884, 
while  thQ  accounting  proceedings  were  pending  before 
the  referee,  said  contestant  executed  and  made  de- 
livery of  a  certain  dee^  whereby  he  conveyed  to  one 
Edward  P.  Kennard  all  the  property  of  which  he  was 
possessed,  including  ^^any  and  all  real  estate  and  per- 
sonal property  which  he  now  has,  or  is  entitled  to,  or 
hereafter  may  be,  or  become  entitled  to,  under  and  by 
virtue  of  the  will  of  his  deceased  father  William  Til- 
den,  and  all  his  estate,  share,  right,  title,  interest,  claim 
and  demand  whether  vested  or  contingent  in  him,  not 
being  or  to  him  hereafter  to  accrue  under  and  by 
virtue  of  the  same." 

The  property  is  thus  conveyed  by  Tilden  upon  cer- 
tain trusts,  one  of  which  is  the  payment  to  himself 
while  he  lives,  of  the  whole  net  annual  amount  of  the 
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rents^  issues,  income  and  profits  thereof.  It  is  agreed 
between  the  parties  that  with  the  consent  el  the  trus- 
tee, and  upon  the  application  of  Tilden,  the  trust  estate 
shall  terminate,  as  shall  also  be  the  case  in  the  event 
of  the  trustee's  death  during Tilden's  lifetime. 

Upon  this  state  of  facts  the  executors  ask  that  the 
exceptions  to  the  referees  report  heretofore  filed  in 
the  name  of  Tilden  be  stricken  from  the  files  of  the 
court,  and  that  Kennard,  as  Tilden's  successor  in  inter* 
est,  be  brought  in  as  a  party  to  the  proceeding,  with 
leave  to  file  exceptions  in  his  own  behalf  if  he  shall  be 
so  advised*  This  application  is  based  on  section  766 
of  the  Code  of  Civil  Procedure,  which  contains  the 
following  provision : 

^*  In  case  of  a  transfer  of  interest  •  .  .  the  action 
may  be  continued  by  or  against  the  original  party,  un- 
less the  court  directs  the  person  to  whom  the  interest 
is  transferred  .  .  .  to  be  substituted  in  the  action, 
or  joined  with  the  original  party,  as  the  case  requires." 
If  the  section  just  cited  is  applicable  to  surrogate's 
courts  there  can  be  no  doubt  that  the  granting  or 
denying  this  motion  is  purely  discretionary  with  the 
surrogate. 

Now  that  section  forms  a  part  of  title  4  of  chapter 
8  of  the  Code.  Those  portions  of  chapter  8  which  ap- 
ply to  the  procedure  of  slirrogates'  courts  are  indicated 
by  sections  2538  and  3347.  The  former  sections  make 
applicable  the  first  title  and  a  part  of  the  sixth,  but  no 
part  of  the  fourth.  Section  3347  expressly  declares 
(subd.  6)  that  chapter  8  shall  not  apply  to  proceed- 
ings in  an  action,  or  special  proceedings  in  any  other 
courts  than  the  supreme  court,  superior  city  courts, 
county  courts,  and  the  marine  court  of  the  city  of 
New  York.  Certain  portions  of  the  chapter  are 
specifical  excepted  from  this  sweeping  declaration,  but 
those  excepted  portions  do  not  include  section  756. 
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I  cannot,  in  the  face  of  these  positive  statutory  pro- 
visions, give  to  subdivision  11  of  section  2481, ^the  con- 
struction which  is  claimed  for  it  by  the  coansel  for  the 
executors.  It  is  true  that  by  that  section  the  surrogate 
is  empowered,  *^  with  respect  to  any  matter  not  ex- 
pressly provided  for  in  the  foregoing  subdivisions  of 
this  action,  to  proceed  in  all  matters  subject  to  the 
cognizance  of  his  court,  according  to  the  course  and 
practice  of  a  court  having  by  common  law,  the  juris- 
diction of  such  matters."  But  this  somewhat  ambigu- 
ous delegation  of  authority  is  thus  restricted — ^'except 
as  otherwise  prescribed  by  statute."  Surely  the  stat- 
ute *' otherwise  prescribes,"  when  it  explicitly  de- 
clares that  title  4  of  chapter  8  shall  have  no  applica- 
tion to  the  practice  and  procedure  of  this  court. 

I  hold,  therefore,  that  if  I  have  any  authority  to 
grant  this  application  it  is  not  derived  from  section 
756.  Nor  is  its  source  in  section  453,  which  provides 
for  the  bringing  in  under  certain  circumstances  of  ad- 
ditional parties  to  an  action.  That  section  forms  a 
part  of  title  2  of  chapter  6.  By  reference  to  subdivisions 
3  and  4  of  section  8347  it  will  appear  that  surrogates' 
courts  are  not  among  those  which  are  brought  under 
the  operation  of  that  title. 

•  Whether  I  have  discretionary  power  iqdependently 
of  Code  provisions  to  substitute  Kennard  in  the  place 
of  Tilden  in  the  proceeding,  I  do  not  think  it  necessary 
to  determine.  For  assuming  that  I  have  such  power, 
I  am  not,  under  all  the  circumstances,  disposed  to  ex- 
ercise it. 

In  view,  however,  of  the  provisions  of  section  2473, 
there  can  be  no  doubt,  that  without  displacing  Tilden 
as  a  party,  Kennard  may  be  brought  in  as  an  addi- 
tional party  to  this  proceeding.  That  section  sets  at 
rest  a  question  which  was  disputed  before  the  enact- 
ment of  the  Code  as  to  the  authority  of  the  surrogate 
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ment  of  the  Code  as  to  the  aathority  of  the  surrogate 
to  direct  payment  and  distribution  to  the  assignees  of 
creditors,  legatees,  next  of  kin,  &c.  I  deny  the  mo- 
tion to  strike  out  exceptions  to  the  referee's  report  and 
direct  that  if  the  executors^  shall  so  elect,  a  supple- 
mental citation  shall  issue  for  making  Kennard  a  party 
to  this  proceeding. 
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See  **  Limitations  to  Actions." 

DBBffURRXIR— See  '*  Appeal;"  *<Plbadinob;"  '^Dbmubbeb." 

DISTRICT  OOX7RTS  IN  OIT7  OF  NBW  YORK— See  '*  Jtjdg- 

.   MBNT." 

DIVOROB— Right  of  court  to  grant  limited,  depends  entirely 

on  the  statute •  806 

What  cruel  and  inhuman  treatment  will  authorize  limited.    806 

False  charge  of  adultery,  when  will  warrant        •        .        .  806 

Referees'  and  stenographers'  fees  in,  when  need  not  be  de- 

.  manded 58 

When  such  fees  not  costs  within  the  meaning  of  the  provis- 
ions of  the  Code  forbidding  arrest  for  non-payment  of  costs.    58 
See  **  Alimohy;"  "  Contempt; "  ** Costs." 
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fiJBOTBiSMT—- Power  of  court  to  issue  writ  of  ^kmssbsIoq  on 

reyersal  of  judgment,  under  which  party  has  taken  possession  418 
Complaint  in 868 

Joinder  of  parties  and  causes  of  action 868 

BVIDBNOB — When  proof  of  allegation,  in  action  for  money 
had  and  received,  that  it  was  received  in  fiduciary  capacity,  not 

necessary 1 

Fact  that  evidence  on  cross-examination  was  not  responsive 

to  testimooy  on  direct  examination,  how  taken  advantage  of. .  172 

Ground  of  objection  to  be  stated 17d 

—  Books  when  not  received  in  evidence  as  part  of  res  gestm,    .  172 

— <—  Instance  of  testimony  wliich  was  to  contradict,  and  not  to 
impeach 172 

See  "APFiPAvrr;"  "Abbest;"  "Plbadinos;"  •* Com- 
plaint j"  **WlLL." 

BZAMINATION  OF  PARTY  BBFORfi  TBIAX*— When  al- 
lowed to  prove  copartnership  of  defendants.         .         .         .96 

Not  allowed  before  answer  where  defense  is  general  denial.  101 

l^ot  allowed  to  enable  defendant  to  ascertain  whether  he 

has  a  counter-claim. 101 

Instance  of  an  aflSdavit  which  was  too  vague.       •       •        .101 

Instance  of  an  affidavit  which  was  sufficient       .       .        .96 

BZOBPTIONS— See  ^^Bkfebencb." 

BZBOUnON — ^When  properly  issued  against  the  person  of  de* 
fendant  in  an  action  to  recover  moneys  received  by  attorney 
in  a  fiduciary  capacity 258 

Interest  of  mortgagor  of  chattel  when  reached  by  levy  un- 
der  157 

See  "  Judgment  Cbbditob^s  Suit." 

XULBOUTOR  AND  ADMINISTRATOR^Counter-claim  inter- 
posed to  judgment  against  administrator,  when  not  allowed. .  421 

When  executor  becomes  testamentary  trustee  and  entitled 

to  commissions  as  such^        • 486 

When  charged  with  interest  on  trust  fund.        •        •        .  486 

When  court  has  not  jurisdiction  over  foreign.      .        . .       .  387 

Assignee  of  claim  in  favor  of  one  of  two  joint  executors 

may  maintain  action  thereon  against  them 267 

Mode  of  enforcing  claim  against  estate  in  favor  of  executor.  267 

Ancillary  administrator  cannot  sell  real  property  to  pay 

debts.    .    . 60 

FlOnrZOUS  NABCB— Description  of  party  designated  by,  when 
not  necessary 855 

See  "  Judgmbnt." 

FORBOIiOSURS^See  «*Pabtibs  to  Action;"  '•Rbcbivbb;" 
**  Rbfbbbb."^ 
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OUABBXAN  AZ>  ZiXTBM— Irrespontible  penon  not  appointed, 
of  iofant 108 

When  order  iippolntiDg,  not  vacated  >on  account  of  his 

poverty. 159 

INFANT— Hay  BUG  in /(Trmapotf/Mrit.         .....  879 

Should  sue  by  guardian  ad  litem  for  money  or  property 

belonging  to  him •  .       - .        .        .      1 

See  **  Afpearaitce;^'    *' Quaiidian  ad  litem;*'  *'  Bbcubitt 

FOR  Costs." 

INJUNCTION — Tl)e  granting  of  an  extra  allowance  is  no  bar  to 
the  recovery  of  damages  on  a  vacatur  of  an  injunction.  .  104 

INBOLVSNOT— When  person  will  be  deemed  legally  insolvent.  401 

IN8URANOE  COMPANY— Instance  of  agents  contract  with,   ' 
on  which  it  could  be  held  after  dissolution  and  the  appoint- 
ment of  a  receiver •        .  844 

JUDOMSNT — Statement  for  confession  of,  to  set  forth  facts  out 
of  which  debt,  arose 415 

Kew  York  Court  of  Common  Pleas  may  amend,  of  district 

court  after  filing  of  transcript  with  county  clerk  by  correct- 
ing name  of  defendant 855 

See  **  Attorney's  Lien." 

JUDOMBNT  omiDITOR'8  SUIT — Issuance  and  return  of 
execution 430 

Effect  of  death  of  judgment  debtor 4d0 

JURISDICTION— Objection  to,  lack  of,  when  may  be  waived.     887 

See  **  C;ty  Court,  op  New  York." 

JUSTICE'S  COURT— See  ''Affeal;"  <<SnxiCART  Proceed- 
ings." 

LAllDIiORD  AND  TENANT— See  **SuincART  PROCBBDnree." 

LETTERS  OF  ADMINISTRATION— See  '<  Adxinistratioh." 

IJMITATIONS  TO  ACTIONS — Action  against  foreign  corpora- 
tion for  causing  death  must  be  brought  within  two  years  after 
death  occurred.         ...        , 70 

Absence  ot  defendant  from  State  does  not  extend  time  for 

bringing  action  for  causing  death -  70 

Instance  of  acknowledgement  and  promise  to  pay  which  did 

not  take  debt  out  of  statute  of  limitations.       ....  421 

What  amounts  to  a  commencement  of  an  action  within  the 

meaning  of  Section  414  of  the  Code 270 

When  determined  by  new  Code.       ....        .....  270 

MAtNTZJNANCE — See  *' Attorney  and  Client." 

MORTQAOE-See /'Foreclosure."     . 

NEltT  OF  KIN — ^When  may  sue,  as  such,  for  hb  share  of  moneys 
due  on  estate  of  which  no  administrator  has  been  appoint- 
ed.       ; 1 

NOTARY— See  *»  Affid.vv.t." 
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OFFBR  OF  JUDQMBNT— Cannot  be  amended  after  yerdict  by 
supplying  affidavit  of  attorney  that  he  was  authorized  to  make 
it.     .        .        .        .........        •        .803 

PARTIES  TO  AOTION—Section  453  of  the  Code,  which  pro- 
Tides  for  the  bringing  in  of  additional  parties  docs  not  apply 
to  Surrogatea*  Courts 440 

Person  to  whom  devisee  has  assigned  his  interest  in  the  es- 
tate pending  an  accounting  of  the  executors  may  be  made  a 
X)arty  to  the  proceeding  without  displacing  the  original  party.  449 

-— ^  Those  claiming  adversely  to  plaintiff  and  prior  to  his  mort- 
gagor, not  proper,  to  foreclose  mortgage 100 

When  defendant  claims  title  prior  and  paramount  to  plaint- 
iff and  liis  niortgagor,  complaint  should  be  dismissed  as  to 
him. .        .        .        .        .100 

Kote  on  parties  defendant  in  action  to  foreclosure  mort- 
gage.        . .108 

The  mortgagor,  108 ;  the  mortgagee  and  assignors,  109  ; 
guarantors  and  sureties  ;  owner  of  equity  of  redemption,  110  ; 
wife  and  widow;  subsequent  incumbrancers,  113;  prior  incum- 
brancers ;  adverse  parties,  114. 
See  **  Ejectment  ;"  **  Scbuooation." 

PARTITION — Purchaser  at  sale,  when  not  relieved  from  pur- 
chase  43 

If  decree  in  action  for,  protects  remainder-men,  it  is  valid, 

although  the  manner  of  protecting  them  is  irregular.       .        .     02 

PARTNBRSHIP — Surviving  |)artners  take  title  to  partnership 
debts,  etc.,  on  death  of  a  partner,  and  actions  in  relation  there- 
to should  bo  brought  by  them. 285 

PLEADINGS— Judgment  on  frivolous  pleading  only  ordered 
when  whole  pleading  frivolous 231 

Complaint;  instance  of  case  in  which  it  set  up  a  single 
cause  of  action.        .        ...        .        ...        .        .  433 

Fact  that  single  cause  of  action  is  divided  and  stated  as  two 

does  not  make  it  two 433 

.What  is  a  sufficient  allegation  of  notice  of  demand  and  non- 
payment in  action  on  promissory  note  against  indorser.  .  800 

Instance  of  allegations  in  complaint  in  action  for  claim  and 

delivery  which  should  not  be  stricken  out  as  irrelevant  and  re- 
dundant.   60 

Allegations  in,  not  to  be  stricken  out  on  the  ground  that 

answering  them  will  only  subject  defendant  to  criminal  prose- 
cution.         .        .        .        , .      .69 

Bule  that  cviidence  should  not  be  stated  in  pleading,  when 

does  not  apply 69 
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Causes  ot  action  belonging  to  different  snbdi visions  of  sec- 
tion 484  of  the  Code,  arising  out  of  the  same  transaction  may 
be  united.     *   .        .    •    .        .        .        •        .        .        .        .135 

Action  fdr  "trover  and  for  trespass  on  real  property  when 

may  be  united. 185 

What   is  sufficient   allegation  of   corporate  existence  of 

foreign  corporation.  . .11^ 

What  allegations  are  sufficient  to  admit  eridence  of  laws  of 

another  State .110 

See     ** Arrest;"      "Association,    Unincorporated;" 

*•  Ejectment." 

JLnwCT-,  when  frivolous .410 

Instance  of  answer  in  action  on  promissory  note  held  not 

frivolous.  .        .        .',.•..        .        .        .  410 

Answer  of  corporation  that  it  "  upon  information  and  belief 

alleges...  .it  denies, "etc.,  held  frivolous.        .     '  .        .        .  873 

-^ —  Corporation  may  deny  on  information  and  belief.        .        .  481 

Denials  in,  in  action  for  goods  sold  and  delivered  may  be 

on  information  and  belief. 430 

May  oontnin  general  or  special  denial,  and  also  new  matter 

in  avoidance. 172 

Denial  in,  on  information  and  belief  of  •*  each  and  every 

allegation  in  the  complaint  contained,"  "  except '  as  hereinbe- 
fore slated  or  admitted,^'  is  good  denial.  ....  172 

Remedy  for  indefinite  and  uncertain  denials,  is  by  motion 

to  make  more  definite  and  certain. 173 

Denial  on  information  and  belief  of  cacii  and  every  allega- 
tion in  tbe  complaint,  is  sufficient  general  denial.  .        .  221 

Defenses  not  stricken  out  as  sham  when  answer  verified,  and 

there  is  an  aflidavit  of  merits  and  of  good  faith.       .        .        .  221 

Denial  of  any  inforination  sufficient  to  form  a  belief,  is  not 

good  denial.      .        .        .        .        ...        .        .        .  224 

Where  allegations  of  complaint  in  action  for  goods  sold  and  * 

delivei*ed  are  not  denied,  statements  in  answer  that  the  mcr- 
,  chandise  was  bought  of  a  stranger,  do  not  constitute  a  defense.  224 

Statement  that  true  copy  agreement  is  not  set  out  in  the 

complaint,  is  not  a  denial,  but  an  affirmative  defense.      .        .  239 

Order  that  issues  presented  by  answer  in  action  against  cor- 
poration on  its  commercial  paper  be  tried,  determines  that  an- 
swer presents  substantial  defense.         .....  274 

Does  not  prejudice  any  motion  plaintiff  may  make  on  the 

answer. .      .        .  -      .        .        .        .        .        . '     "  .        ,    ,  374 

Right  to  amend,  not  waived  by  noticing  cause  for  trial.      .23 

\ Demurrer,.    Objection  that  plaintiff  has  not  capacity  to  £ue 

when  apparent  on  face  of  complaint  should  bo  taken  by.        ,  235 
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SuppUmentdl.    When,  complamt  may  be  serred.        .       .        ,  8S^ 

Note  on  suppleipcntivl  pleadiogs.        ,        .        •        .        .888 

Prior  to  the  Code;  supplemental  bill,  828;  Pleas  puis  darrein 
continuance^  831 ;  supplemental  answer  and  cross  bills  in  equi- 
ty;  under  the  Code  of  Procedure,  882;  under  the  Code  of  Civil 
Procedure,  838;  in  general,  when  allowed;  supplemental  com- 
plaint, when  proper;  effect,  884;  supplemental  answer,  when 
allowed,  885;  supplemental  reply;  amendment;  effect  on  orig- 
inal pleading,  887;  must  be  consistent  therewith;  leave  to 
make,  888  ;  terms;  laches;  subsequent  proceedings,  889;  ap- 
peal, 840. 

PRBFBRSNOB — When  facts  entitling  cause  to  a,  appear  from 
pleadings. 60 

Court  has  inherent  right  to  grant.        .        .        «        .        .66 

RE033XVZIR— Cannot  be  appointed  in  action  for  sequestration 
of  property  of  corporation  without  notice  to  attorney-gen- 
eral  118 

If  such  notice  omitted,  order  apppintiqg  is  void.        ,        .  118 

Property  covered  by  such  receivership 118 

Notice  to  attorney-general  of  application  for,  in  action  to 

.  forclose  mortgage  not  necessary 118 

See  **  Costs;"  ''Isisubancb  Company." 

RBFBRSB— To  sell  in  foreclosure  can  recover  for  his  services 
no  more  than  the  fees  prescribed  by  statute,  although  an  ex* 
press  agreement  to  pay  a  larger  sum  was  made.        .        .        ,418 

-*-—  Exceptions  to  report  of  referee  n;iust  be  specific.        .         .  244 

General  exception  to  report  in  which  there  are  several  con- 
clusions of  law  insufficient  to  raise  any  specific  question 224 

Is  of  no  avail  if  any  of  such  conclusions  are  correct      •      .  244 

See  **  Divorce." 

RBFBRBNQS — May  be  closed  if.  report  of  referee  is .  not  filed 
or  delivered  within  the  sixty  days  allowed  therefor,  notwith- 
standing the  referee  has  prepared  it  and  notified  the  parties 
thereof        ....,..-..,  216 

RBSIDBNOE-- What  amounts  to  change  of,     ..        •        .        .806 

See  **  Attachment." 

BEOnRXTT  FOB  OOSTS— Infant  suing  as  poor  person  not  re- 
quired to  give 155,  879 

BBPABATION— See  **  Costs,"  **  Divobcb." 

BBQI/BSTRATiOM,  AOrioM  FOB— See  <'Rbceivbb." 

SET  OFF— By  motion  is  discretionary.  ,        ,        .      .  163 

—. — See  "Attobnet's  Lien." 

8BSBIFF — Constitutionality  of  law  authorizing  substitution  of 
,his  indemnities  in  place  of  sheriff.        •        •        .        ,,    ,28,891 

See  ***ATTAcnMENT." 
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SBSRIFF'S   EBBS — Are  not  allowed  at  common  .law  but 

depend  entirely  on  the  statute 286 

Sheriff  entitled  to  poundage  only  when  he  has  collected  the 

money  called  for  by  the  execution,  or  been  prevented  from  do- 
ing 80  by  some  act  of  the  plaintiff  therein 286 

' Arrest  of  defendant  on  body  execution  and  his  death  while 

imprisoned,  does  not  entitle  sheriff  to  poundage.         .  .   286 

History  of  legislation  on  the  subject 286 

May  be  taxed  at  instance  of  plaintiff  in  execution.        .241  ! 

When  on  appeal  from  taxation  of,  the  general  term  will  re-  '] 

mand  the  proceedings  to  the  special  term  for  re- taxation.       .  241 
STIPULATION— See  **  Attorney  and  Client." 
SUBMISSION  OF  OONTROVBRST— Affidavit  on,  to  be  made 

by  party. 407 

SUBROGATION— The  provisions  of  the  Code  (§  756),  which 
y   provide  for  the  substitution  of  a  person  to  whom  the  interest 
of  a  party  has  been  transferred,  pendente  lite,  do  not  apply  to 
Surrogates'  courts 449 

—  Successor  in  office  of  Commissioners  of  Highways  cannot  be 
substituted  in  his  place  as  a  party  to  an  action  brought  by  or 
against  him  as  such.        . 220 

*'  See  Partnership." 

SUMMAHY  PROOBBDINOS— Appeal  cannot  be  taken  from 
order  in,  until  it  is  made  and  entered  in  justice's  docket.        .  141  i 

Costs. granted  in  such  order  must  be  paid  to  perfect  the  ap- 
peal  141 

When  allowance  of  $45  costs  in,  in  case  of  forcible  entry 

and  detainer  not  excessive 141 

SUMMONS^See  **AppEaiiancb.*'    " 

SUPPLBSffBNTART  PROOBBOINOS—Testimony  in,  must 
be  filed. •        .    .    41 

See  "Attorney's  Lien." 

SURBTT— See  **  Contempt." 

SURROGATB'S  OOURT-^Sale  of  decedent's  real  property  to 

pay  debts 421 

Application  of  proceeds 421 

See  "Commission  TO  take  Testimony;"  **  Parties  to  Ac-   • 

tion;"  •*  Subrogation;"  "Will." 
TRBSPASS— Action  for,  is  transitory.        \        .        .        .        .133 

See  "Pleadings;"  "Complaint." 

TRiAIi,  NBW — Motion  for,  on  minutes,  when  may  be  made.  88 

TROVBR—Action  for,  is  transitory. 135 

See  "Pleadings." 

TRUSTBB — ^Nature  of  estate  of,  in  real  property.      .        .        .    63 
See  "Executors  and  Administrators." 
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nNBSRTAEIN&— See  "Appeal;'*  **Contbmpt." 
WAIVBR— Right  of  party  to  have  verdict  or  non-suit  directed, 
waived  by  going  to  jury  "without  objection.  .        .        .88 

See  **  Plbaddigs." 

WILIi — Order  of  proof  in  proceeding  for  probate  of,  purely  with- 
in discretion  of  surrogate 444 

When  admitted  to  probate  against  testimony  of  subscribing 

witness 840 

Rules  governing  determination  of  question  whether  will  was 

duly  executed. 840 

When  properly  executed 84 

What  may  be  made  a  part  of  a  will  by  being  inserted  before 

the  testator's  signature.  ' 84 

When  action  to  establish,  may  be  maintained  under  section 

1861,  subd.  1  of  the  Code  of  Civil  Procedure.  .        .        •    84 

Proof  of  existence  of  former  will  revoking  one  offered  for 

probate,  may  be  by  parol,  and  need  not  conform  to  statute 

respecting  establishment  of  last  will 198 

When  petition  for  probate  sufficiently  describes  it.      .        .  204 

Executed  in  duplicate,  either  duplicate  may  be  admitted  to 

probate 204 

Other  duplicate  to  be  be  produced  if  called  for,  .        .  204 

Presumptions  as  to,  and  effect  of,  interlineations  in.  .  204 

See  •*Admini8Tbatiok;"  '^Execctoq  axd  Aduurstbatob." 
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